United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD 


Court of Appeals of the District of Colombia. 


OCTOBER TERM, 1916. 


No. 3021. 


386 


NIK ERSKIXE NKW.MAN. ADMINISTRATRIX OF THE 
ESTATE OF URSULA RAOLANI) ER8KINE, DECEASED; 
WILLIAM <!. McADOO. SECRETARY OF THE TREASURY, 
AND JOHN BURKE, TREASURER OF THE UNITED 
STATES. APPELLANTS. 


vs. 


IDA M. MOYERS AND CHARLES F. COXSAUL, PARTNERS, 
TRADING AS MOYERS AND CONSAUL. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OE 


COLUMBIA. 


FILED SEPTEMBER 14, 1916. 
PRINTED OCTOBER 23. 1916. 






Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1916. 

No. 3021. 


SUE ERSKINE NEWMAN, ADMINISTRATRIX OF THE 
ESTATE OF URSULA RAGLAND ERSKINE, DECEASED; 
WILLIAM CL MrADOO. SECRETARY OF TIIE TREASURY, 
AND JOHN BURKE, TREASURER OF THE UNITED 
STATES', APPELLANTS, 

vs. 

IDA M. MOYERS AND CHARLES F. CONSAUL, PARTNERS, 
TRADING AS MOYERS AND CONSAUL, APPELLEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Caption. 

Bill .. 

Exhibit 1—Employment of attorneys. 

2— Fee agreement. 

3— Findings of court. 

Rule to show cause. 

Marshal’s return.. 

Motion to dismiss. 

Amended bill of complaint. 

Endorsement . 

Note as to exhibits. 

Suggestion of death of defendant Ursula Ragland Erskine. 

Order of substitution. 

Motion of Sue Erskine Newman, administratrix, to dismiss bill. 

Motion of Win. O. McAdoo and John Burke to dismiss bill. 

I>ecree . 

Appeal noted by defendants. 

Memoranda: Appeal bond approved and filed. 

Time for filing transcript of record extended. 

Designation of record on appeal. 

Assignment of errors. 

Clerk’s certificate. 


Original. Print 


a 

1 

1 

1 

10 

6 

10 

6 

11 

7 

12 

7 

13 

8 

13 

8 

ir» 

9 

24 

14 

24 

14 

24 

14 

25 

15 

26 

16 

28 

17 

29 

18 

31 

19 

32 

19 

32 

19 

32 

19 

34 

20 

37 

21 


Judd & Dktwkilkk (Inc.), Printers, Washington, D. C., October 13, 1916. 
























Court of Appeals of the District of Columbia. 


No. 3021. 


Si e 


Erskine Newman, etc*., et al., Appellants, 

vs. 

Ida M. Moyers et al. 


Supreme Court of the District of Columbia. 


In Equity. No. 33489. 

Ida M. Mo\ers and Charles I. Consaul, Partners Trading as 

Moyers and Consaul, Plaintiffs, 
vs. 

I Rsi la K\(.lam) Erskine, William G. McAdoo, Secretary of the 
I.ieiMiry of the I nited States, and John Burke, Treasurer of the 
l nited States, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

1 Bill. 


Filed June 7, 1915. 

In the Supreme Court of the District of Columbia. 


In Equity. No. 33489. 

Ida M. Moyers and Charles F. Consaul, Partners Trading as 

Moyers and Consaul, Plaintiffs, 

v. 

I rsi la Kaoland Erskine, W illiam G. McAdoo, Secretary of the 
Treasury of the United States, and John Burke, Treasurer of the 
United States, Defendants. 

To the Honorable the Supreme Court of the District of Columbia 
Holding an Equity Court: 

The bill of complaint of Ida M. Moyers and Charles F. Consaul 
respectfully represents to the court:— 

1—3021a 
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1. That plaintiffs are citizens of the United States and residents of 
the District of Columbia, and bring this suit in their own right, as 
partners, trading under the firm name of Moyers and Consaul. 

2. The defendant. Ursula Ragland Erskine, is a citizen of the 
United States, and a resident, as plaintiff's are informed and verily be¬ 
lieve, of the County of Orange, State of Virginia. 

The defendant. William (i. McAdoo. is the Secrctarv of the Treas- 

•/ 

ury of the United States, and is sued as such; that the defendant, 
John Burke, is the Treasurer of the United States, and is sued as 
such. 

2 3. That from a time during the late civil war. the defend¬ 
ant. Ursula Ragland Krskine. with her two co-owners, to wit, 

her brothers. Edward M. Ragland and John D. Ragland, had a cer¬ 
tain claim against the United States for just compensation for cer¬ 
tain private property taken from them during said war bv United 
States military forces, under proper authority: that on the fifteenth 
day of March A. D.. 1904. said defendant entered into a written con¬ 
tract with plaintiffs, reciting the employment of plaintiffs, as attor¬ 
neys at law. and as the firm of Moyers and Consaul. to act as her at¬ 
torneys in the matter of the prosecution of said claim; that at a later 
date and for the purpose of more specifically showing the fact that 
said defendant averted said claim both in her own right, and also as 
an heir of her then deceased brother. John 1>. Ragland, said defend¬ 
ant entered into another contract with plaintiffs, of like import with 
that above-mentioned: that in and by both of said contracts, said 
defendant did agree with plaintiff's, in consideration of their profes¬ 
sional services in the matter of the prosecution of said claim, to pay 
them as a fee. a sum eijual to fifty per centum (5ff'; ) of the amount 
collected upon said claim: that copies of both said contracts are 
hereto annexed, as Exhibits 1 and 2 to this bill, which exhibits plain¬ 
tiffs pray may be taken and read as parts of this bill. 

4. That pursuant to said employment, plaintiff's (Mitered vigorously 
upon the prosecution of said claim : that plaintiff Charles E. Con¬ 
saul went from the City of Washington. D. C.. to the State of 

3 Alabama, taking with him a Special Commissioner of the 
Court of Claims, and did secure the testimonv of witnesses in 


Alabama, in the month of August. IffffJ. at the expense of plain¬ 
tiffs: that thereafter plaintiff Consaul did take the deposition of said 
defendant. Ursula Ragland Erskine. in said City of Washington; 
that thereafter plaintiff Ida M. Movers did take the deposition of one 
important witness in the City of St. Louis. State of Missouri, all at 
tlie expense of plaintiffs. That after completion of all obtainable 
testimony, plaintiffs filed an abstract of all testimony, with various 
briefs, in the Court of Claims, and such further proceedings were had 
in said court so that on January Iff. 101 ff. certain findings of fact, 
favorable to said claim, were filed by said court, which findings were 
certified to Congress: that a copy of said findings is hereto annexed 
as Exhibit No. 3 to this bill, which copy plaintiffs pray to be taken 
and read as a part of this bill. 

5. That by Act of Congress approved March 4. 1915 (Public Act 
No. 289), an appropriation in the total sum of Five Thousand Five 
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Hundred and Ten Dollars ($5,510.00) was made in favor of said de¬ 
fendant l rsula Ragland Krskine. ami her co-claimant, the share of 
said Ursula Ragland Krskine therein being an undivided one-third 
(^) or the sum of One Thousand Eight Hundred and Thirty-six 
Dollars and Sixty-six Cents ($1.836.00). That in order to carry into 
effect said Appropriation Act. by the accounting officers of the Gov¬ 
ernment. and at the request of said defendant, a Treasury warrant in 
the total sum of' One Thousand One Hundred and Two Dollars 
($1,10*2.00), being a sum equal to twenty per centum (20%) 
4 of said entire claim so appropriated for. has been drawn, or 
is about to he drawn, payable to plaintiffs, and is about to be 
delivered to plaintiffs, and which warrant, when received by plain¬ 
tiffs. will he received on account of their agreed attorney fee, but 
without waiver of their right to demand and receive the remainder 
of their said agreed fee. 

b. 1 hat a further warrant has been drawn, or is about to be drawn, 
by the accounting officers of the Treasury Department, payable to 
said 1 rsula Ragland Krskine, for the sum of* One Thousand Four 
Hundred and Sixty-nine Dollars and Thirty-three Cents ($1,409.33), 
being her one-third share of said total claim, less a sum equal to 
twenty per centum ('20 r /, ) thereof. 

t. That said defendant. 1 rsula Ragland Krskine. has refused to 
pay or to assent to pay to plaintiffs any sum on account of said 
agreed fee. save and except said sum equal to twenty per centum 
(20' # ) of her interest in said claim, and has in effect stated to plain¬ 
tiffs that said sum is the only sum which she is willing to pay to plain¬ 
tiffs. 


S. That the sole ground for the refusal of said defendant to pay 
the full sum agreed to be by her paid to plaintiffs, is the fact that in 
said Act of Congress approved March 4. 1915, (Public Act No. 2S9), 
are contained flic following provisions:— 

“Pee. 4. Tliat no part of the amount of any item appropriated in 
this bill in excess of twenty per centum thereof shall be paid or de¬ 
livered to or received bv any agent or agents, attornev or attorneys 
on account of services rendered or advances made in connection with 
said claim. 

Tt shall be unlawful for any agent or agents, attorney or attorneys 
to exact, collect, withhold or receive any sum which in the aggregate 
exceeds twenty per centum of the amount of anv item appro- 
;) priated in this bill on account of services rendered or ad¬ 
vances made in connection with said claim, anv contract to 
the contrary notwithstanding. Any person violating the provisions 
of this Act shall be deemed guilty of a misdemeanor, and upon con¬ 
viction thereof shall be fined in any sum not exceeding $1,000.” 

9. That plaintiffs are informed and believe, and therefore so al¬ 
lege that said provisions in said Act of Congress, attempting to re¬ 
strict fees of attorneys as aforesaid, any contract to the contrary not¬ 
withstanding. and after their services contracted for had been ren¬ 
dered. are invalid and unconstitutional, in that they deprive plain¬ 
tiffs of their liberty of contract and of their property and property 
rights, without due process of law, in direct contravention of the 
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terms of the Fifth Amendment to the Constitution of the United 
States. 

10. That in event said warrant for the sum of One Thousand Four 
Hundred and Sixty-nine Hollars and Thirty-three Cents ($1,469.33) 
is deli\ ered to said defendant. 1 rsula Ragland Erskine. said sum will 
he converted by her to her own use: that plaintiffs, if compelled to 
proceed against said defendant in an action at law. will he defrauded 
of their rightful lien and claim upon said fund, and are unaware of 
the ownership hy said defendant of any property subject to execution. 

11. That by reason of the premises and of their professional serv¬ 
ices so rendered by plaintiffs a- aforesaid, and by reason of the terms 
and effect of said contracts, plaintiffs became and are entitled to have 
paid them by said defendant. I rsula Ragland Erskine. the further 
sum of Five Hundred Fifty-one Hollars ($051.00) in addition to 
the sum represented bv the Treasury warrant about to be drawn 

to plaintiffs by the Treasury Department and are entitled to 
> have a lien upon the fund about to be paid to said defendant, 
and on any warrant which may be issued in payment of said 
claim or any part thereof, to said defendant. 

12. That plaintiffs are without any plain and adequate and com¬ 
plete remedy at law. 

therefore, the premises considered, plaintiffs prav:_ 


That process may issue out of this honorable court, directed to the 
said defendant. Ursula Ragland Erskine. and to said defendant. 
William G. McAdoo. as Secretary of the Treasury of the United 
t<ites. and to said defendant. John Eurke. as Treasurer of the 
United States, commanding them and each of them, to appear and 
make answer to this bill of complaint, but not. under their respective 
oaths, answer under oath by each and all of said defendants hein" 
hereby expressly waived, and to abide by and perform the orders and 
decrees of this court in the premise-. 


That said defendant. Ursula Ragland Erskine. be perpetually en¬ 
joined from applying for. demanding or receiving from the Govern¬ 
ment of the United States or from anv officer thereof, including the 
defendants. William G. McAdoo and John Burke, or their subor¬ 
dinates. any warrant, draft or check, for the payment of said sum of 
One Thousand Four Hundred and Sixty-nine Hollars and Thirtv- 
three Gents ($1,469.33), or any part thereof. 


the defendant. W illiam G. McAdoo. as Socretarv of 
7 the Treasury of the United States, and the defendant John 
Burke, as Treasurer of the United States, and their successors 
m office, may he enjoined from issuing anv warrant, draft or check 
payable to said defendant. Ursula Ragland Erskine. for said sum of 
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One Thousand Four Hundred and Sixty-nine Dollars and Thirty- 
three Cents ($1,409.33), or any part thereof. 


That a receiver he appointed hy this honorable court, with au¬ 
thority to demand and receive from the United States, and from said 
defendant, V illiam (J. McAdoo, as Secretary of the Treasury, as 
aforesaid, and from said defendant. John Burke, as Treasurer, as 
aforesaid, and their successors in otliee, the payment of said sum, and 
to receipt for the same, and to retain same in his possession to await 
the further order of the court. 


That a rule may issue herein, against said defendant, Ursula Rag¬ 
land Frskine, directing her to show cause, on or before a certain day, 
why she should not he restrained and enjoined from applying for, 
demanding or receiving from the United States or any officer thereof,' 
any warrant, draft or check in payment of said sum or any part 
thereof. 

VI. 

I hat a rule may issue herein, against the defendants, William G. 
McAdoo. as Secretary of the Treasury, and John Burke, as Treasurer, 
as aforesaid, and each of them, directing them and each of 
8 them to show cause on or before a certain day, why they, and 
each of them, should not he restrained by a preliminary in¬ 
junction or restraining order, from issuing any warrant, draft or 
cheek to said defendant. T rsula Ragland Frskine. for payment of 
said sum of One Thousand Four Hundred and Sixty-nine Dollars 
and Thirty-three Cents ($1.4(19.33) or any part thereof. 

VII. 

That this court will determine and decree that plaintiffs are entitled 
to recover from defendant. Ursula Ragland Frskine. said sum of 
Five Hundred Fifty-one Dollars ($551.00), in addition to the 
sum of twenty per centum of said entire claim, so about to he paid to 
plaintiffs hy the Treasury Department of the United States, or a total 
sum equal to fifty per centum (50%) of the sum appropriated for the 
payment of the share of said defendant in and to said claim ; and that 
it he decreed that plaintiffs have an equitable lien on said claim. 

VIII. 

Plaintiffs further pray such other and general relief in the prem¬ 
ises as to this honorable court shall seem meet and proper and as the 
exigencies of the case may require. 

IDA M. MOYERS, 

OH AS. F. CONSAUL, 

Partners Trading under the Firm Name of 

lr _ TT1 Moyers and Constant, Plaintiffs. 

MOYERS & CONSAUL, 

A ttomeys for Plaintiffs. 
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9 District of Columbia, ss: 

Charles F. Consaul. being first duly sworn according to law, de¬ 
poses and says:—I have read the foregoing Dill of complaint and 
know the contents thereof: that the statements therein made and con¬ 
tained as of plaintiff's own knowledge, affiant knows to he true; that 
those made upon information and belief afliant believes to be true. 

CIIAS. F. CONSAUL. 

Subscribed and sworn to before me this 7th dav of June. A. D., 
1915. 

f seal. ] WAITER C. ENGLISH, 

Notary Public, D. C. 
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Exhibit 1. 


Know all men by these presents. That I. Ursula Ragland Erskine & 
Edward M. Ragland, minor heirs of the Estate of George O. Rag¬ 
land, deceased, have employed Moyers A Consaul. of Washington, 
D. C.. as our Attorneys to prosecute our claim against the U. S. Gov¬ 
ernment. for property taken by the Federal forces during the late 
civil war. claim against the 1 . S. Government, and in consideration 
of his professional services and expenses incurred by him in the 
prosecution of said claim T hereby agree t<» allow him a fee of fifty 
per cent of the amount which may he collected thereof, and said fee 
is hereby made a lien on any draft that may he issued in pavment of 
said claim. 

M itness mv hand and seal this fifteenth dav of March. 1904 

riSOl* 7,9—. 

19 —. 

URSULA R. ERSKINE. 

Witnessed bv 

s. e. McGregor. 

RESSTE EDTIOT.M. 


Exhibit 2. 

Fee Ayreement. 

This memorandum of agreement. witnes<eth: That T. Ursula Rag¬ 
land Erskine. of Huntsville. Ala., heir of George Orville Ragland 
and of John D. Ragland, deceased, have employed Movers A Con¬ 
saul. of ashington, D. C.. and each of them as mv attorneys to 
prosecute my claim against the Government of the United States for 
property taken from meandmy co-owners byU. S. military foreesdur- 
ing the civil war. being pending ease No. 12.S37 Cong., in the Court 
of Claims, and any continuation of said claim, and in consideration 
of their professional services in the prosecution of said claim. 
11 T hereby agree to pay them as a fee a sum equal to Fifty per 
cent (50ej ) of the amount which may he collected upon said 

[’Figures enclosed in brackets erased in copy.] 
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claim, said foe to 1 >e a lien on any warrant that may be issued in pay¬ 
ment of said claim. 

Witness my hand this 20th day of April, 1907. in the County of 
Madison. State of Alabama. 

URSULA RAGLAND ERSKINE. 

Witness to signature: 

A. R. ERSKINE. 

Exhibit 3. 

The court, upon tlie evidence adduced, and after considering the 
briefs and arguments of counsel on both sides, makes the following 

Findings of Fact. 

I. The claimants herein. Edward M. Ragland, Mrs. Ursula Rag¬ 
land Erskine. and the decedent. John D. Ragland, were loyal to the 
Government of the United States throughout the late civil war by 
reason of their tender vears. 

II. During said war military forces of the United States by 
proper authority, took for the use of the army from the claimants 
and the decedent in Madison County. Ala., property of the kind and 
character described in the petition, which at the time and place of 
taking was reasonably worth the sum of live thousand live hundred 
and ten dollars ($5,510), for which no payment appears to have 
been made. 

III. The claim herein was never presented to any oflicer or depart¬ 
ment of the Government prior to its presentation to the Fifty- 

12 eighth and fifty-ninth Congresses and subsequent reference 
to this court as hereinbefore set forth in the statement of this 
case, and no satisfactory reason is adduced showing why the claim 
was not earlier presented. 

Rale to Show Cause. 

Filed June 7, 1915. 


I pon consideration of the Rill of Complaint of Ida M. Movers and 
Charles F. Consaul. filed herein on the 7th day of June, A. I)., 1915, 
it is this 7th day of June, A. I)., 1915, ordered, That William G. Mc- 
Adoo, as Secretary of the Treasury of The United States, and John 
Burke, as I reasurer of 1 he 1 nited States, and each of them, show 
cause in this court, on or before the 25th day of June, A. I)., 1915, 
at ten o’clock A. M., why they and each of them, should not be re¬ 
strained and enjoined from issuing any warrant, check, draft or order 
to Ursula Ragland Erskine, in payment of her interest or share in 
the claim of said Ursula Ragland Erskine and her co-claimant, as 
appropriated for by Act of Congress approved March 4, 1915 (Public 
Act No. 289), or any part thereof. Provided, that a copy of this order 
be served upon said William G. McAdoo, Secretary of the Treasury, 
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and said John Burke. Treasurer of The United States, and each of 
them, on or before tlle 11th dav of June, A. D., 1915. 

WALTER I. McCOY. Judge. 

13 Marshal’s Return. 

Served a copy of the within order on W. G. McAdoo, and John 
Burke, personally June 7. 1915. 

MAURICE SPLAIN, Marshal 
S. 


Motion to Dismiss. 


Filed December 11, 1915. 

******* 

Now comes the defendant William G. McAdoo. Secretary of the 
Treasury, and John Burke. Treasurer of the United States, hv John 
E. Laskey. Esquire. United States Attorney in and for the District 
of Columbia, and move the Court to dismiss the hill of complaint 
herein. f<»r the causes following: 

One. That the provisions of section A of the Act of March 4. 
1915 (Public—No. *289—93d Congress), the constitutionality of 
which is drawn in question by the plaintiffs’ hill, were enacted in pur¬ 
suance of a power vested by the Constitution of the United States in 
Congress, and are constitutional and valid, and, therefore, binding 
upon the plaintiffs. 

Two. That the situs of the fund in the plaintiffs’ hill described, 
and as to a portion of which fund the plaintiffs prav that an equitable 
lien may he decreed in their favor, is not within the jurisdiction of 
the Court. 

Three. That the Court is without jurisdiction to restrain the action 
of defendants McAdoo and Burke in disbursing the fund described 
in the plaintiffs’ hill. 

14 Four. That it is manifest, upon the face of plaintiffs’ hill, 

that the defendants McAdoo and Burke have no individual 
interest in the controversy between the plaintiffs and defendant 
Ursula Ragland Frskine. or in the suit by plaintiff’s hill instituted, 
and that the relief sought against defendants McAdoo and Burke is 
in their official capacity only, as representatives of the Government 
of the United States, which alone is to he affected by any decree 
sought herein, wherefore the said suit is essentially and substantially 
a suit against the United States and the property thereof, and is 
beyond the jurisdiction of the Court. 

JOHN E. LASKEY, 

United States Attorney, D. C. 

Movers and Consaul, Attorneys for Plaintiffs: 

7 %■ 

You will please take notice that above motion will he calendared 
for hearing on Friday, the 17th dav of December, 1915. 

JOHN E. LASKEY, 

United States Attorney, D. C . 
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I hereby certify that I mailed a copy of the foregoing motion to 
Moyers and Consaul, Washington, D. C. December 11, 1915. 

MABRY C. VAN FLEET. 

15 Amended Bill of Complaint. 

Filed June 13, 1916. 

******* 

To the Honorable the Supreme Court of the District of Columbia: 

The Amended Bill of Complaint of Ida M. Moyers and Charles F. 
Consaul, now filed by leave of the Court, respectfully represents: 

1. That plaintiffs are citizens of the United States and residents 
of the District of Columbia, and bring this suit in their own right, 
as partners engaged in the practice of law and trading under the 
firm name of Moyers and Consaul. 

2. That the defendant, Sue Erskine Newman, as plaintiffs are in¬ 
formed and believe, is a citizen of the United States, and a resident of 
the County of Orange, State of Virginia; that she is the duly ap¬ 
pointed. qualified and acting administratrix of the estate of her de¬ 
ceased mother, Ursula Ragland Erskine. who was an original party 
defendant to this suit, hut who has died during the pendency of this 
suit. 

That tl ie defendant, William G. McAdoo, is the Secretary of the 
Treasury of the United States, and is here sued ns such; that, the de¬ 
fendant. John Burke, is the Treasurer of the United States and is 
here sued as such. 

3. That from a time during the late civil war. the decedent, Ursula 
Ragland Erskine, with her two co-owners, to wit, her brothers. Ed¬ 
ward M. Ragland, and John D. Ragland, had a certain claim against 

the I nited States for just compensation for certain private 

16 property taken from them during said war by United States 

military forces, under proper authority, and for public use; 

that on or about the fifteenth day of March, A. D., 1904, said dece¬ 
dent. Ursula Ragland Erskine, entered into a written contract with 
plaintiffs, reciting the employment of plaintiffs, as attorneys at law, 
and as the firm of Moyers and Consaul, to act as her attorneys in the 
matter of the prosecution of said claim ; that at a later date, to wit, on 
or about the twenty-sixth day of April, A. D., 1907, and for the pur¬ 
pose of more specifically showing the fact that said decedent asserted 
said claim both in her own right, and also as an heir of her then de¬ 
ceased brother. John D. Ragland, said decedent entered into another 
contract with plaintiffs, of like import with that above-mentioned; 
that in both of said contracts, said decedent did agree with plaintiffs’ 
in consideration of their professional sendees in the matter of the 
prosecution of said claim, to pay them as a fee, a sum equal to fifty 
per centum (50%) of the amount collected upon said claim; that 
copies of said contracts are hereto annexed, as Exhibits 1 and 2 to this 
Amended Bill of Complaint,, which exhibits plaintiffs pray may be 
taken and read as parts of this bill. 

2—3021a 
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4. That pursuant to said employment, plaintiffs entered vigorously 
upon the prosecution of said claim : that plaintiff, Consaul, went from 
the City of Washington, District of Coluinhia, to the State of Ala¬ 
bama, taking with him a Special Commissioner of the Court of 
Claims, and there acting with counsel representing the United States, 
did in the month of August. A. I)., 1904, secure the depositions 
of various witnesses in proof of said claim, all at the sole ex- 

17 pense of plaintiffs herein; that thereafter plaintiff, Consaul, 
acting with counsel representing the United States, did take 

the deposition of said decedent. Ursula Ragland Erskine. in said City 
of Washington, at the sole expense of plaintiffs herein; that there¬ 
after, plaintiff, Ida M. Moyers, acting with counsel representing the 
United States, did take the deposition of one important witness in 
the City of St. Louis. State of Missouri, at the sole expense of plain¬ 
tiffs herein. That after securing all obtainable testimony, plain¬ 
tiffs prepared and filed in the Court of Claims an abstract of all said 
testimony, with various briefs, and such further proceedings were 
taken and had in said court that on January 10. 1910, certain find¬ 
ings of fact, in the nature of an award or allowance in the matter 
of said claim, were filed by said Court of Claims, which findings on 
motion in that behalf made by plaintiffs herein, were certified to Con¬ 
gress: that a copy of said findings, allowance or award, is hereto an¬ 
nexed as Exhibit No. 8 to this bill, which copy plaintiffs pray may be 
taken and read as part of this hill. 

f>. That after said certification of said findings to Congress, said 
claim remained pending before Congress without final action, for a 
period of more than five years: that bv Act of Congress approved 
March 4. 191 o. (88 Stats. L.. Ot>^-9t>:>). an appropriation in the total 
sum of Five Thousand Five Hundred and Ten Dollars ($.").olO.OO) 
was made in favor of said decedent, Ursula Ragland Erskine. and of 
her co-claimants, the share of said Ursula Ragland Erskine therein 
being one-third, or the sum of One Thousand Eight Hundred and 
Thirty-Six and fid 199 Dollars ($1 .889.99). That in order to carry 
into effect said Act of Congress, as construed by them, the ac- 

18 counting officers of the United States, will, unless restrained 
by the order of this honorable court, issue to the defendant. 

Sue Erskine Newman, as Administratrix of the Estate of said Ursula 
Ragland Erskine, a warrant in the sum of One Thousand Four Hun¬ 
dred and Sixty-nine and 89 199 Dollars (81.499.8:0. being eighty 
per centum (89%) of the one-third share of said defendant in the 
total sum so appropriated: and will proceed to also issue to plaintiffs 
herein a warrant for the sum of Three Hundred Sixty-seven and 
88/199 Dollars ($89*.88). on account of their attornev fee in the 
matter of said claim, same being twenty per centum (20%) of said 
one-third share of said defendant in said total sum so appropriated. 

9. That said defendant. Sue Erskine Newman, as administratrix 
of the estate of said decedent. Ursula Ragland Erskine. has declined 
and now declines and refuses to pay to plaintiffs, on account of the 
attorney fee claimed by them under said contracts hereinbefore re¬ 
ferred to. any sum in excess of twenty per centum (20%). of said 
one-third share in said total sum appropriated; that the sole ground 
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for defendant’s refusal to pay to plaintiffs the full sum agreed to he 
paid by her said decedent to plaintiffs as per said contracts herein¬ 
above referred to, is the fact that in said Act of Congress approved 
March 4. 1015. (38 Stats. L., 90*2-006). are contained the following 
provisions: 

Sec. 4. That no part of the amount of any item appropriated in 
this bill in excess of twenty per centum thereof shall he paid or de¬ 
livered to or received by anv agent or agents, attorney or attorneys 
on account of services rendered or advances made in connection 
with said claim. 

Tt shall he unlawful for any agent or agents, attorney or attorneys 
to exact, collect, withhold or receive any sum which in the aggregate 
exceeds twenty per centum of the amount of any item appropriated 
in this hill on account of services rendered or advances made in con¬ 
nection with said claim, any contract to the contrary notwith¬ 
standing. Any person violating the provisions of of this 
19 Act shall he deemed guilty of a misdemeanor, and upon 
conviction thereof shall he fined in anv sum not exceeding 

$ 1 , 000 . 


/. That said defendant. Sue Erskine Newman, administratrix of the 
estate of said I rsula "Ragland Erskine. deceased, after personal ex¬ 
amination of said contracts above mentioned, admits them to he 
genuine, hut asserts that she is advised that, in view of the terms of 
said section 4 of said Act of Congress above set forth, she is pro¬ 
hibited by law from fulfilling the terms of said contracts so made by 
her decedent with plaintiffs herein, although she is willing so to do. 

8. That plaintiffs are informed and believe, and therefore so 
allege, that said above-quoted provisions of said Act of Congress, at¬ 
tempting to restrict the fees of attorneys, anv contract to the contrary 
notwithstanding, and enacted after plaintiffs had rendered their serv¬ 
ices contracted to he rendered in the matter of the prosecution of 
said claim, are invalid and unconstitutional, in that their operation 
would he to deprive plaintiffs of their liberty to enforce the terms of 
a contract with said decedent, which contract was valid when made, 
and whereunder the consideration had passed from plaintiffs by per¬ 
formance of their services, prior to said enactment: and also in 
that the operation of said enactment would deprive plaintiffs of their 
property and property rights, without due process of law: all in con¬ 
travention of the terms of the Eifth Amendment to the Constitution 
of the I nited States: as has been held and adjudged by this honor¬ 
able court in the suit at law (At Law No. 57044), brought by plain¬ 
tiffs herein against Thomas Fahev. 


20 0. That in event said warrant for the sum of One Thou¬ 

sand Four Hundred and Sixtv-nine and 33/100 Dollars 
($1,469.33) is issued and delivered to the defendant. Sue Erskine 
Newman, as Administratrix of the estate of Ursula Ragland Erskine. 
deceased, the sum represented by said warrant will become general 
assets or funds of said estate, and plaintiffs, if compelled to proceed 
against said plaintiff by an action at law, will therefore be deprived 
of their rightful equitable lien and claim upon said fund for satis¬ 
faction of their claim or demand for payment of the attorney fee 

*/ 
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contracted to he paid to them, and will he compelled to submit, their 
said claim or demand upon a plane of equality with other possible 
general creditors of the estate of said decedent, contrary to the con¬ 
templation and intent of the parties to said fee contracts: all to the 
probable irreparable loss of plaintiffs herein. 

10. That by reason of the premises, and of their professional 
services rendered l»v plaintiffs, as aforesaid and by reason of and 
under the terms of said contracts, plaintiffs became entitled and are 
now entitled, to have and recover from the defendant. Sue Erskine 
Newman, as Administratrix of the estate of Ursula Ragland Erskine. 
deceased, the sum of Nine Hundred and Eighteen and 33/100 Dol¬ 
lars ( $018.331. and are entitled to have an equitable lien upon the 
fund about to he paid to said defendant, and upon any warrant which 
mav he issued in payment of said claim or any part thereof, to said 
defendant. 

11. That plaintiffs are without any plain, adequate and complete 
remedy at law. 

21 therefore, the premises considered, plaintiffs pray: 

I. 

That process may issue out of this honorable court, directed to said 
defendant. Sue Erskine Newman, as administratrix of the estate of 
I rsula Ragland Erskine. deceased, and to said defendants. William 
Or. McAdoo. as Secretarv of the Treasury, and John Rurke. as 
Treasurer of the United States, commanding them and each of them, 
to appear and make answer to this Rill of Complaint, hut not under 
oaths, answer under oath being herehv expresslv waived, and to 
abide by and to perform the orders and decrees of this court in the 
premises. 

IT. 

That the defendant. Sue Erskine Ne wman. as administratrix of 
the estate of T rsula Ragland Erskine. deceased, he perpetually en¬ 
joined from applying for. demanding or receiving from the Gov¬ 
ernment of the T nited States or from any officer thereof, any war¬ 
rant. draft, check or order for payment of said sum of One Thousand 
Eight Hundred Thirty-six and 66/100 Dollars ($1.83(1.60). or any 
part thereof. 


ITT. 

That the defendant. William G. McAdoo. a« Secretary of the 
Treasury of the United States, and the defendant. John Rurke. as 
Treasurer of the United States, and their successors in office, mav he 
enjoined from issuing any warrant, draft, check or order, payable to 
said defendant. Sue Erskine Newman, administratrix of the estate of 
I rsula Ragland Erskine. deceased, for said sum of One Thou- 
22 sand Eight Hundred and Thirty-six and 66/100 Dollars 
($1,836.66), or any part thereof. 
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TV. 

That a receiver be appointed by this honorable court with author¬ 
ity to demand and receive from the United States government, and 
from defendant, William G. McAdoo. as Secretary of the Treasury, 
and from defendant, John Burke, as Treasurer of the United States, 
and from their successors in office, the payment of said sum of One 
Thousand Eight Hundred and Thirty-six and 66/100 Dollars 
($1,836.66), and to retain same in his possession to await the further 
order of the court: or. that defendants McAdoo and Burke, he 
directed by order of the court to pay said sum into the registry of 
this court, to he there held to await the further orders of the court. 

V. 


That a rule may issue herein, against defendant. Sue Erskine 
Newman, administratrix of the estate of Ursula Ragland Erskine, 
deceased, directing her to show cause, on or before a certain day, why 
she should not he restrained and enjoined from applying for, de¬ 
manding or receiving from the United States or from any officer 
thereof, any warrant, draft, check or order in payment of said above- 
named sum, or any part thereof. 


VI. 

That a rule may issue herein, against defendants. William G. 
McAdoo. as Secretary of the Treasury, and John Burke, as Treasurer, 
as aforesaid, and each of them, directing them and each of them to 
show cause on or before a certain day. why they and each of them 
should not he restrained hv preliminary injunction or re- 
23 straining order, from issuing any warrant, draft, check or 
order to said defendant. Sue Erskine Newman, administratrix 
of the estate of Ursula Ragland Erskine. deceased, in payment of said 
sum of One Thousand Eight Hundred and Thirty-six and 66/100 
Dollars ($1,836.66). or any part thereof. 

VII. 

That this court will determine and decree that plaintiffs are en¬ 
titled to have and recover from defendant. Sue Erskine Newman, as 
administratrix of the estate of Ursula Ragland Erskine. deceased, 
the sum of Nine Hundred and Eighteen and 33/100 Dollars 
($918.33). with costs: and that it be decreed that plaintiffs have an 
equitable lien upon said fund now in the hands of the defendants, 
William G. McAdoo, Secretary of the Treasure, and John Burke 
Treasurer of the United States. 


vm. 

Plaintiffs further pray such other and general relief in the prem- 
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i ?es If* honorable court si mil seem meet and proper and as the 
exigencies of the '*ase may require. 

TDA M. MOVERS. 

By Cl I AS. F. CONSAUL. 

Attorney in Fact; 
CIIAS. F. CONSAUL, 

Plaintiffs. 

MOYERS & CONSAUL, 

Attorneys for Plaintiffs. 


District of Columbia. ss: 


Charles h. ( onsaul. being first duly sworn according to law, de¬ 
pose." and says that lie has read the foregoing hill of complaint and 
knows the contents threof: that the statements therein made 
24 are true to the host of his knowledge, information and belief: 

that atliant s co-plaintiff. Ida M. Moyers, is now outside the 
District of Columbia, to wit. in the State of California. 

CII AS. F. CONSAUL. 


Subscribed and sworn to before me this 18th dav of June. A. D. 

1010 . 

r«*AL.l FRANK E. ELDER. 

Notary Public. 


(Endorsed 0 Leave to file granted June 18. 1918 Wendell P 
Stafford. Justice. 


Note. —Exhibits numbered 1 . *2 and 8. attached to the Amended 
Rill of Complaint are the same as those which are part of the Original 
Bill, to he found on pages 19-11 of this transcript of record. 


Svfjycstion of Death of Defendant I'rsnla Raylanrf Erskine. 

Filed June 19. 1918. 

******* 

Now comes Sue Erskine Newman, by her attorney. John Lewis 
Smith, and informs the court that. on. to wit: the loth day of Au¬ 
gust. 191 o. the defendant I rsula Ragland Erskine. lately a citizen of 
the I nited States and of the Commonwealth of Virginia, a resident 
of the town of Oordonsville. County of Orange, in the Common¬ 
wealth of Virginia, and while a resident of and domiciled in said 
County and Commonwealth, departed this life, intestate, in said 
County and Commonwealth, on the loth day of August. 1915. leav¬ 
ing certain heirs-at-law and next of kind and that, thereafter on the 
*22nd day of November. 1915. upon proper application unto the 
Probate Court in said County of Orange, in said Commonwealth of 
A iiginia. a eouit of competent jurisdiction m the premises 
25 said Probate Court did grant letters of administration upon 
the personal estate of the said named defendant Ursula Ran-. 
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land Erskine, and thereby appointed Sue E. Newman, the adminis¬ 
tratrix thereof, who duly qualified as such, as will more fully and at 
large appear by a certified copy of said letters of administration upon 
said estate, which is hereto annexed and hereby made part hereof; 
and motion is hereby respectfully made for an order of this court 
substituting the said Sue E. Newman, administratrix as aforesaid, as 
party defendant in this cause in the room and stead of the aforesaid 
Ursula Ragland Erskine, deceased defendant. 

SUE ERSKINE NEWMAN, 
Bv JOHN LEWIS SMITH, 

Her Attorney. 

Virginia: 

In the Clerk's Office of tl ie Circuit Court of the County of Orange. 


I, C. W. Woodfolk. Clerk of the Circuit Court of Oi •ange County, 
do hereby certify that on the ’22nd day of November, 1015, Mrs. Sue 
Erskine Newman duly qualified in my said court as Administratrix 
of Ursula Ragland Erskine and gave bond as such according to law. 
Given under my hand (and seal) this 3rd day of February, 1916. 

[l- s.l C. W. WOODFOLK, Clerk. 


Order of Substitution. 
Filed June 19, 1916. 


On consideration of the motion of Sue Erskine Newman, inform¬ 
ing the court that defendant T rsula Ragland Erskine, de- 
26 parted this life, intestate, on August 15, 1915: and of the cer¬ 
tificate of the Clerk of the Circuit Court of Orange County, 
Virginia, showing that on November 22. 1915. Sue Erskine Newman 
duly qualified in said Court as administratrix of the Estate of Ursula 
Ragland Erskine: it is. by the Court, this 19th day of June. 1916. 
ordered, that the said Sue E. Newman, as administratrix of the estate 
of the said Ursula Ragland Erskine, deceased, be. and she is hereby 
substituted as party defendant in this cause in the room and stead 
of the said Ursula Ragland Erskine. deceased, with leave to said ad¬ 
ministratrix to file such pleading in this cause as she may be advised. 

WENDELL P. STAFFORD, J ustice. 


We consent to the passage of the foregoing order: 

JOHN E. LASKEY, 

United States A Homey in and for the 

District of Columbia, 

A ttorney for Defendants Mr A doo and Burke 
By JAMES B. ARCHER, Assistant. 
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Motion of Sue Erskine Xeirman. Adm'rx. to Dismiss Bill. 

Filed June 19, 1916. 


Now comes tlie defendant Sue Erskine Newman as administratrix 
of the estate of Ursula Ragland Erskine, by her attorney John Lewis 
Smith, and moves the Court to dismiss the amended hill of complaint 
herein, for the causes following: 

27 One. That the provisions of section 4 of the Act of March 

4. 1915 (Public—No. 2SO—66d Congres?*). the constitution¬ 
ality of which is drawn in question hv the plaintiffs' hill, were enacted 
in pursuance of a power vested hv the Constitution of the United 
States in Congress, and are constitutional and valid, and, therefore, 
binding upon the plaintiffs. 

Two. That the situs of the fund in the plaintiffs’ hill described, 
and as to a portion of which fund the plaintiffs pray that an equitable 
lien may he decreed in their favor, is not within the jurisdicton of 
the Court. 

Three. That the court is without jurisdiction to restrain the action 
of defendants McAdoo and Burke in disbursing the fund described in 
the plaintiffs’ hill. 

Four. That it is manifest, upon the face of plaintiffs’ hill, that the 
defendants McAdoo and Burke have no individual interest in the 
controversy between the plaintiffs and defendant Ursula Ragland 
Erskine. or in the suit by plaintiffs’ hill instituted, and that the re¬ 
lief sought against defendants McAdoo and Burke i> in their official 
capacity only, as representatives of the Government of the United 
States, which alone is to he affected by any decree sought herein, 
wherefore the said suit i> essentially and substantially a suit against 
the United States and the property thereof, and is beyond the juris¬ 
diction of the Court. 

JOHN LEWTS SMTTTT. 

Attorney for Sue Erskine Xeirman. Administratrix. 
Moyers A* Consaul. Attorneys for Plaintiffs: 

2<S You will please take notice that above motion will he calen¬ 

dared for hearing on Friday, the 16th day of June. 1916. 

JOHN LEWTS SMTTTT. 

Attorney for Sue Erskine Xeirman. Administratrix. 

Sendee of a copy of the foregoing is accepted this 16th day of 
June. 1916. 

MOYERS A CONSAUL. 

A ttorncys for Plaintiffs. 
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Motion of Wm. G . McAdoo & John Burke to Dismiss Bill. 

Filed June 19, 1916. 


iNow come the defendants illiani G. McAdoo, Secretary of the 
Treasury, and John Burke, Treasurer of the United States, hy John 
F. Laskey, Lsquire, l nited States Attorney in and for the District 
of Columbia, and move tlie Court to dismiss the amended bill of 
complaint herein, for the causes following: 

One. That the provisions of section 4 of the Act of March 4, 1915 
(Public No. *289, 63d Congress), the constitutionality of which is 
drawn in question by the plaintiffs hill, were enacted in pursuance of 
a power vested by the Constitution of the United States in Congress, 
and are constitutional and valid, and, therefore, binding upon the 
plaintiffs. 

Two. That the situs of the fund in the plaintiffs’ hill described, 
and as to a portion of which fund the plaintiffs pray that an equitable 
lien may be decreed in their favor, is not within the jurisdiction of 
the court. 

Three. 4 hat the court is without jurisdiction to restrain the action 
of defendants McAdoo and Burke in disbursing the fund described in 
the plaintiffs’ bill. 

Four. That it is manifest, upon the face of plaintiffs’ bill, that the 
defendants McAdoo and Burke have no individual interest in the 
controversy between the plaintiffs and defendant Ursula Ragland 
Erskine, or in the suit hy plaintiffs’ bill instituted, and that 
29 the relief sought against defendants McAdoo and Burke is in 
their official capacity only, as representatives of the Govern¬ 
ment of the I nited States, which alone is to be affected by any decree 
sought herein, wherefore the said suit is essentially and substantially 
a suit against the United States and the property thereof, and is 
beyond the jurisdiction of the Court. 

JOHN E. LASKEY, 

United States Attorney, D. C. 

Moyers & Consaul, Attorneys for Plaintiffs: 

You will please take notice that above motion will be calendared 
for hearing on Friday, the 16th day of June, 1916. 

JOHN E. LASKEY, 

Jj nited States Attorney, D. C. 

Service of a copy of the foregoing is accepted this 13th dav of 
June, 1916. J 

MOYERS & CONSAUL, 

Attorneys for Plaintiffs . 


3—3021a 
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Decree. 

Failed .June 19, 1916. 


This cause coming on to l»c heard upon the motions of the defend¬ 
ants \\ illiam G. McAdoo. John Ihirke and Sue Erskine Newman, as 
administratrix of tlie estate of the defendant Ursula Ragland Erskine, 
to dismiss the amended hill of complaint, upon the grounds set forth 
in said motions, and after arguments of counsel for the respective 
parties, and consideration thereof by the court, it is by the court, this 
19th day of June. 1910, Ordered, that said motions, and each of 
them, he and they hereby are overruled, to which ruling each 
80 of the defendants, hy their respective counsel, notes an excep¬ 
tion : and said defendants ami each of them hereby electing 
not to tile answer to the amended hill of complaint, hut each of said 
defendants electing to stand upon their respective motions to dismiss 
said amended hill of complaint, the court now proceeds to enter a final 
decree herein: and it is accordingly by the court adjudged, ordered 
and decreed as follows: 

1. That the defendants \\ illiam (1. McAdoo, ns Secretary of the 
I reasurv of the I nited States, and John Rurke, as Treasurer of the 
United States, do forthwith pay into the registry of this court, the 
sum of Eighteen hundred and thirty-six and 66/100 dollars 
($1,886.66), being the undivided one-third share of the defendant, 
Sue Erskine Newman as administratrix of the estate of Ursula Rag¬ 
land Newman, deceased, in that certain item of appropriation con¬ 
tained in the Act of Congress approved March J. 1915, (38 Stat. L. 
962-968) reading as follows, to wit: 

To Edward M. Ragland, Ursula Ragland Erskine and Edward M. 
Ragland, as administrator of John D. Ragland, deceased, heirs of 
George Orville Ragland, deceased, of Madison County, $5,510, 

and that upon the payment of said sum of Eighteen hundred and 
thirty-six and 66/100 dollars ($1,836.66) into the registry of the 
court, as aforesaid, the said defendants William G. McAdoo as Sec¬ 
retary of the Treasury of the United States, and John Rurke as 
Treasurer of the United States, and each of them, shall he fully dis¬ 
charged and released in respect, thereto and each of them shall go 
hence without day. 

2. That the plaintiffs Ida M. Moyers and Charles F. Consaul, part¬ 

ners. trading as the firm of Moyers and Consaul, do have and 
31 recover of and from the defendant. Sue Erskine Newman as 
administratrix of the estate of Ursula Ragland Erskine. de- 
ceased. the sum of Nine hundred and eighteen and 33/100 dollars 
($918.33), and the costs of this cause, to he taxed hy the Clerk, and 
the Clerk of this court is hereby authorized and directed to pay to 
the said plaintiffs the said sum of Nine hundred and eighteen and 
33/100 dollars ($918.33), and said costs, out of the aforesaid sum 
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of Eighteen hundred and thirty-six and 06/100 dollars, hereinbefore 
directed to be deposited into the registry of this court; and after the 
payment by the clerk to the plaintiffs of the sum last aforesaid, the 
net amount remaining, less the statutory commission on the amount 
deposited in the registry of this court, payable to the clerk of this 
court, shall be paid by the clerk of this court to Sue Erskine Newman, 
as administratrix of the estate of Ursula Ragland Erskine. 

WENDELL P. STAFFORD, Justice. 

lYom the foregoing decree, the defendants and each of them, by 
their respective counsel, hereby note an appeal in open court, to the 
Court of Appeals of the District of Columbia, and on motion of said 
defendants, the amount of the bond on said appeal is hereby fixed in 
the sum of One hundred dollars (-$100), which shall operate as a 
supersedeas. 

WENDELL P. STAFFORD, Justice. 

32 Memoranda. 

July 10, 1916.—Appeal Rond approved and filed. 

July 14. 1916.—Time for filing Transcript of Record in the Court 
of Appeals extended until and including the 15th dav of September, 
1916. 

Designation of Record on Appeal. 

Filed July 20, 1916. 

******* 

The Clerk of the Court will please prepare the transcript of the 
record in this cause, for the Court of Appeals of the District of Co¬ 
lumbia, and include therein the following papers of record: 

1. Original bill of complaint. 

2. Rule to show cause against the defendants. 

3. Motion of defendants McAdoo and Burke to dismiss the orig¬ 
inal bill of complaint. 

4. Amended bill of complaint. 

5. Suggestion of death of defendant Ursula Ragland Erskine. 

6. Order substituting Sue Erskine Newman, AdmYx for defend¬ 
ant Ursula Ragland Erskine. 

7. Motion of defendant Sue Erskine Newman, AdmVx, to dis¬ 
miss amended bill of complaint. 

8. Motion of defendants McAdoo and Burke to dismiss amended 

bill of complaint. 

33 9. Final decree entered June 19, 1916, overruling motions 
to dismiss, defendants electing to stand on their motions to 

dismiss; and directing defendants McAdoo and Burke to pay certain 
sum into registry of the court ; appeal noted in open court and allow¬ 
ing same, and fixing amount of bond. 

10. Memo, approval and filing bond on appeal. 
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11. Memo. all orders extending time to file transcript. 

12. Assignment of Errors. 

13. This designation of Record. 

•TNO. LEWIS SMITH, 

Attorney for Defendant Sue Ershine Newman Adm’r’x 

JOHN E. LASKEY. 

Attorney for Defendants McAdoo and Burke. 

Sendee of the foregoing designation of record, a carhon oopv 
thereof having been served upon the undersigned is herebv ac¬ 
knowledged this 10th day of Julv, 1016. 

MOYERS & CONSAUL, 

Attorneys for Plaintiff. 


34 


A ssiynment of Errors. 
Tiled September 14. 1016. 


The trial court erred as follows: 

One. In holding that the provisions of Section 4 of the \ct of 
Congress fPublic No. 280. 63d Congress) entitled “An Act Making 
appropriation for payment of certain claims in accordance with find^ 
ings of the Court of Claims, reported under the provisions of the 
Acts approved March third, eighteen hundred and eighty-three, and 
March third, eighteen hundred and eightv-seven. and commonly 
known as the Rowman and the Tucker Acts, and under the provis¬ 
ions of section numbered one hundred and fiftv-one of the Act ap¬ 
proved March third, nineteen hundred and eleven, commonly known 
as the Judicial Code”, are in violation of the Fifth Amendment to 
the Constitution of the Tnited States, and that, therefore, the pro¬ 
visions of said Section 4 are unconstitutional, null, and void 

. Tw ?J n refnrfn C to tlmt the provisions of Section 4 of the 
Act of Congress fPublic No. 230. 63d Congress) entitled “\n Act 
Alakmg appropriation for payment of certain claims in accordance 
with findings of the Court of Claims, reported under the provisions 
of the Acts approved March third, eighteen hundred and eightv- 
three, and March third, eighteen hundred and eightv-seven. and com¬ 
monly known as the Rowman and the Tucker Acts. and under the 
provisions of section numbered one hundred and fiftv-one of the 
Act approved March third, nineteen hundred and eleven, com- 
35 monlv known as the Judicial Code”, were and are constitu¬ 
tional and valid. 

Three. Tn holding that the situ? of the fund in plaintiffs’ hill de¬ 
scribed. and as to a portion of which the plaintiffs claim an equitable 
lien, is within the jurisdiction of the court. 

rJ°" T - \ n reding to hold that the situs of the fund in plaintiffs’ 
bill described is not within the jurisdiction of the court. 

Five. In holding that the court had jurisdiction to restrain the 
action of the defendants McAdoo and Rurke, as Secretary of the 
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Treasury, and Treasurer of the United States, respectively, in dis¬ 
bursing the fund described in the plaintiffs’ hill of complaint. 

Six. In refusing to hold that the court was without jurisdiction to 
restrain the action of the defendants McAdoo and Burke, as Secre¬ 
tary of the Treasury, and Treasurer of the United States, respectively, 
in disbursing the fund described in the plaintiffs’ bill of complaint. 

Seven. In not holding that u]K>n the face of the plaintiffs’ hill the 
defendants McAdoo and Burke have no individual interest in the 
controversy between the plaintiffs and the defendant Ursula Bagland 
Erskine. and that the relief sought against defendants McAdoo and 
Burke is in their official capacity only, as representatives of the Gov¬ 
ernment of the United States, which alone is to he affected by any de¬ 
cree sought therein, whereby tlie said suit is essentially and substan¬ 
tially a suit against the United States and beyond the jurisdiction of 
the court. 

36 Eight. Tn not holding that the plaintiffs’ suit is in effect 
one against the United States, and, therefore, beyond the 

jurisdiction of the court. 

Nine. Tn not sustaining the motions of the defendants to dismiss 
plaintiffs’ hill of complaint. 

Ten. Tn requiring the defendants McAdoo and Burke, as Secre¬ 
tary of the Treasury, and Treasurer of the United States, respectively, 
to pay into the registry of the court the sum of Eighteen hundred, 
thirty-six dollars and sixtv-six cents ($1,336.66). and further erred 
in decreeing that the plaintiffs are entitled to recover of the defend¬ 
ant Sue Erskine Newman, administratrix, the sum of Nine hundred, 
eighteen dollars and thirty-three cents ($918.33), and the costs of 
this suit. 

Eleven. Tn holding that the plaintiffs were entitled to recover 
more than twenty per centum (20%) of the fund in controversy, in 
the event it shall he held that the court had jurisdiction of the sub¬ 
ject matter of this suit. 

Twelve. Tn entering the final decree now appealed from. 

JOHN LEWIS SMITH, 

Attorney for Defendant Sue Erskine Newman, AdmYx. 

JOHN E. LASKEY, 

Attorney for Defendants McAdoo and Burke. 

37 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District o^ 
Columbia, hereby certify the foregoing pages numbered from 1 to 
36, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 33489 in Equity, wherein Ida M. 
Moyers and Charles F. Consaul, Partners, &c. are Plaintiffs and 
Ursula Ragland Erskine, et al. are Defendants, as the same remains 
upon the files and of record in said Court. 
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In testimony whereof, T hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
14th day of September, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
8021. Sue Erskine Newman, etc., et al., appellants, vs. Ida M. 
Movers et al. Court of Appeals. District of Columbia. Filed Sep. 
14, 1016. Henry W. Hodges, clerk. 
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PRELIMINARY STATEMENT. 

The controverted question of constitutional law in this 
case arises out of an act, passed by the Congress of the 
United States, and approved by the President on March 
4, 1915, (Public—No. 289—63d Congress), making ap¬ 
propriation for the payment of certain claims in accord- 




ance with the findings of the Court of Claims, reported 
under the provisions of the acts approved March 3, 1883, 
and March 3, 1887, commonly known, respectively, as 
the Bowman Act and the Tucker Act, and also under the 
provisions of section 151, of The Judicial Code. The 
claims appropriated for were susceptible of a general 
classification, as follows: 

1* Claims of certain volunteer officers and soldiers, of 
the Union Army in the Civil War, and in the War with 
Spain, for differences in pay, etc. 

2. Claims of churches, lodges, schools, hospitals, and 
county or municipal corporations for use and occupation 
of their premises, and for incidental or direct damage 
to such property. 

3. Claims of individuals for stores or supplies taken 
under proper authority for army use, and including 
claims for rent of buildings. 

The prosecution of many of the claims, for which the 
above act appropriated money for payment, had been 
carried on by various attorneys under contingent fee 
agreements w ith the claimants, by which agreements, the 
attorneys, in the event of success, were to receive as a 
fee. a sum equal to a certain per centum of the amount 
collected upon the claim. 

The Act of Congress, above referred to, is entitled. 
An Act Making appropriation for payment of certain 
claims in accordance with findings of the Court of 
Claims, reported under the provisions of the Acts ap¬ 
proved March third, eighteen hundred and eighty-three, 
and March third, eighteen hundred and eighty-seven, and 
commonly known as the Bowman and the fucker Acts, 
and under the provisions of section numbered one hun¬ 
dred and fifty-one of the Act approved March third, 
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nineteen hundred and eleven, commonly known as the 
Judicial Code”, and provides. Section 1: 

"That the Secretary of the Treasury be. and he 
is hereby, authorized and directed to pay, out of 
any money in the Treasury not otherwise appro¬ 
priated, to claimants in this Act named the sev¬ 
eral sums appropriated herein, the same 
being in full for and the receipt of the same to be 
taken and accepted in each case as a full and final 
release and discharge of their respective claims, 
except that claimants under this Act receiving 
compensation for use and occupancy of property 
shall not be barred from further prosecution of 
claims arising from damage or destruction of the 
same property,” etc., 

followed by a list of the several claimants and the amount 
appropriated to each. Sections 2, 3 and 5 of the Act 
are not material to this discussion. Section 4 is that part 
of the Act in question, concerning which the controversy, 
in the instant case, has arisen, and is as follows: 

“That no part of the amount of any item ap¬ 
propriated in this bill in excess of tzi'enty per 
centum thereof shall be paid or delivered to or 
received by any agent or agents, attorney or at¬ 
torneys on account of services rendered or ad¬ 
vances made in connection with said claim. 

It shall be unlawful for any agent or agents, 
attorney or attorneys to exact, collect, withhold 
or receive any sum which in the aggregate ex¬ 
ceeds twenty per centum of the amount of any 
item appropriated in this bill on account of seri’- 
ices rendered or advances made in connection with 
said claim, any contract to the contrar\ notwith¬ 
standing. Any person violating the provisions of 
this Act shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be fined in any 
sum not exceeding $1,000.” (Italics ours.) 




THE CASE. 


The appellees by their bill alleged a contingent fee 
agreement with L rsula Ragland Erskine, whereby, in 
consideration of their professional services in the matter 
of the prosecution of her claim (to pay which appropri¬ 
ation was made in the act above referred to), she was to 
pay them as a fee a sum equal to fifty per centum (50 per 
cent) of the amount collected upon said claim (Rec., 2). 
The appellees also alleged the same contingent fee agree¬ 
ment in their amended bill of complaint (Rec., 9). They 
further averred by their bill that Ursula Ragland Erskine 
refused to pay or assent to pay them any sum on account 
of said agreed fee, save and except a sum equal to twenty 
per centum (20 per cent) of her interest in the claim and 
that she had, in effect, stated to appellees that said sum 
was the only sum which she was willing to pay to them. 
(Rec., 3.) 

Appellees in their amended bill of complaint averred 
that the appellant. Sue Erskine Newman, as administra¬ 
trix of the estate of Ursula Ragland Erskine, deceased, 
admitted the contingent fee contracts to be genuine, but 
that she declined for certain reasons to fulfill them 
(Rec., 11). 

The appellees averred that they were informed and 
believed, and, therefore, so alleged, that the said above 
quoted provisions of the Act of Congress, attempting to 
restrict the fees of attorneys, any contract to the contrarv 
notwithstanding, and enacted after appellees had ren¬ 
dered their services contracted to be rendered in the mat¬ 
ter of the prosecution of the claim, are invalid and un¬ 
constitutional, in that their operation would be to deprive 
appellees of their liberty to enforce the terms of a con- 
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tract with the decedent (Ursula Ragland Erskine), 
which contract was valid when made and whereunder the 
consideration had passed from appellees by performance 
of their services prior to said enactment, and also in that 
the operation of said enactment would deprive appellees 
of their property and property rights, without due 
process of law, all in contravention of the terms of the 
Fifth Amendment to the Constitution of the United 
States, etc., (Rec., 11). 

The portion of the fund in question claimed by the 
decedent, Ursula Ragland Erskine, appropriated by the 
act above referred to, is $1,836.66. 

The material prayers in appellees’ amended bill are as 
follows: 

That the defendant. Sue Erskine Newman, as admin¬ 
istratrix of the estate of Ursula Ragland Erskine, de¬ 
ceased, be perpetually enjoined from applying for, de¬ 
manding or receiving from the Government of the 
United States or from any officer thereof, any warrant, 
draft, check or order for payment of said sum of One 
Thousand Eight Hundred Thirty-six and 66/100 Dol¬ 
lars ($1,836.66), or any part thereof. 

That the defendant, William G. McAdoo, as Secre¬ 
tary of the Treasury of the United States, and the de¬ 
fendant, John Burke, as Treasurer of the United States, 
and their successors in office, may be enjoined from issu¬ 
ing any warrant, draft, check or order, payable to said 
defendant. Sue Erskine Newman, administratrix of the 
estate of Ursula Ragland Erskine, deceased, for said 
sum of One Thousand Eight Hundred and Thirty-six 
and 66/100 Dollars ($1,836.66), or any part thereof. 

That a receiver be appointed by this honorable court 
with authority to demand and receive from the United 
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States Government, and from defendant, William G. Mc- 
Adoo, as Secretary of the Treasury, and from defend¬ 
ant, John Burke, as Treasurer of the United States, and 
from their successors in office, the payment of said sum 
of One Thousand Eight Hundred and Thirty-six and 
fiG 100 Dollars ($1,8:10.00), and to retain same in his 
possession to await the further order of the court; or. 
that defendants McAdoo and Burke, be directed by order 
of the court to pay said sum into the registry of this 
court, to be there held to await the further orders of the 
court. 


* * * 

1 hat this court will determine and decree that plain- 
tilfs are entitled to have and recover from defendant. 
Sue Erskine Newman, as administratrix of the estate of 
Ursula Ragland Erskine. deceased, the sum of Nine 
Hundred and Eighteen and 38/100 Dollars ($918.33), 
with costs; and that it be decreed that plaintiffs have an 
equitable lien upon said fund now in the hands of the 
defendants, William G. McAdoo, Secretary of the Treas¬ 
ury, and John Burke, Treasurer of the United States. 
(Rec., 12, 13.) 

The appellants filed motions to dismiss the amended 
bill of complaint (Rec., 10, 17), the grounds of the 
motions being as follows; 

One, That the provisions of section 4 of the 
Act of March 4. 1915 (Public—No. 289—03d 
Congress), the constitutionality of which is drawn 
in question by the plaintiff s bill, were enacted 
in pursuance of a power vested by the Constitu¬ 
tion of the Lnited States in Congress, and are 
constitutional and valid, and, therefore, binding 
upon the plaintiffs. 
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Two. That the situs of the fund in the plain¬ 
tiffs* bill described, and as to a portion of which 
fund the plaintiffs pray that an equitable lien may 
be decreed in their favor, is not within the juris¬ 
diction of the Court. 

Three. That the court is without jurisdiction 
to restrain the action of defendants McAdoo and 
Burke in disbursing the fund described in the 
plaintiffs’ bill. 

Four. That it is manifest, upon the face of 
plaintiffs’ bill, that the defendants McAdoo and 
Burke have no individual interest in the contro¬ 
versy between the plaintiffs and defendant Ursula 
Ragland Erskine, or in the suit by plaintiffs’ bill 
instituted, and that the relief sought against de' 
fendants McAdoo and Burke is in their official 
capacity only, as representatives of the Govern¬ 
ment of the United States, which alone is to be 
affected by any decree sought herein, wherefore 
the said suit is essentially and substantially a suit 
against the United States and the property 
thereof, and is beyond the jurisdiction of the 
Court. 

The motions of appellants were overruled by the court 
below, which entered the following decree (Rec., 18, 19) : 

Decree. 

Filed June 19, 1916. 

* ■ * * 


This cause coming on to be heard upon the 
motions of the defendants William G. McAdoo, 
John Burke and Sue Erskine Newman, as admin¬ 
istratrix of the estate of the defendant Ursula 
Ragland Erskine, to dismiss the amended bill of 
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complaint, upon the grounds set forth in said 
motions, and after arguments of counsel for the 
respective parties, and consideration thereof by 
the court, it is by the court, this 10th day of June. 
1910, Ordered, that said motions, and each of 
them, be and they hereby are overruled, to which 
ruling each of the defendants, by their respective 
counsel, notes an exception; and said defendants 
and each of them hereby electing not to file an¬ 
swer to the amended bill of complaint, but each 
of said defendants electing to stand upon their 
respective motions to dismiss said amended bill 
of complaint, the court now proceeds to enter a 
final decree herein; and it is accordingly by the 
court adjudged, ordered and decreed as'follows; 

1. That the defendants William G. McAdoo 
as Secretary of the Treasury of the United Stated 
and John Burke, as Treasurer of the United States’ 
do forthwith pay into the registry of this court, 
the sum of Eighteen hundred and thirty-six and 
66 10° dollars ($1,836.66), being the undivided 
one-third share of the defendant. Sue Erskine 
Newman as administratrix of the estate of Ursula 
Ragland Newman, deceased, in that certain item 
of appropriation contained in the Act of Congress 
approved March 4. 1015, (38 Stat. L.. 062-963) 
reading as follows, to wit : 

To Edward M. Ragland, Ursula Ragland 
Erskine and Edward M. Ragland, as admin¬ 
istrator of John D. Ragland, deceased, heirs of 
George Orville Ragland, deceased, of Madison 
County, $5,510, 

and that upon the payment of said sum of 
Eighteen hundred and thirty-six and 66 M00 dol¬ 
lars ($1,836.66) into the registry of the court, 
as aforesaid, the said defendants William G Mc¬ 
Adoo. as Secretary of the Treasury of the United 
States, and John Burke, as Treasurer of the United 
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States, and each of them, shall be fully discharged 
and released in respect thereto and each of them 
shall go hence without day. 

2. That the plaintiffs Ida M. Moyers and 
Charles F. Consaul, partners, trading as the firm 
of Moyers and Consaul, do have and recover of 
and from the defendant. Sue Erskine Newman as 
administratrix of the estate of Ursula Ragland 
Erskine, deceased, the sum of Nine hundred and 
eighteen and 33/100 dollars ($918.33), and the 
costs of this cause, to be taxed by the Clerk, and 
the Clerk of this court is hereby authorized and 
directed to pay to the said plaintiffs the said sum 
of Nine hundred and eighteen and 33 100 dollars 
($918.33), and said costs, out of the aforesaid 
sum of Eighteen hundred and thirty-six and 
00/100 dollars, hereinbefore directed to be de¬ 
posited into the registry of this court; and after 
the payment by the clerk to the plaintiffs of the 
sum last aforesaid, the net amount remaining, less 
the statutory commission on the amount deposited 
in the registry of this court, payable to the clerk 
of this court, shall be paid by the clerk of this 
court to Sue Erskine Newman, as administratrix 
of the estate of Ursula Ragland Erskine. 

Wendell P. Stafford, Justice. 

From the entry of the foregoing decree, the appel¬ 
lants have appealed to this court, and of their assign¬ 
ment of errors (Rec., 20, 21) rely upon the following: 

The trial court erred as follows: 

One. In holding that the provisions of Section 
4 of the Act of Congress (Public No. 289, 63d 
Congress) entitled “An Act Making appropria¬ 
tion for payment of certain claims in accordance 
with findings of the Court of Claims, reported 
under the provisions of the Acts approved March 
third, eighteen hundred and eighty-three, and 
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March third, eighteen hundred and eighty-seven, 
and commonly known as the Bowman and the 
Tucker Acts, and under the provisions of section 
numbered one hundred and fifty-one of the Act 
approved March third, nineteen hundred and 
eleven, commonly known as the Judicial Code", 
are in violation of the Fifth Amendment to the 
Constitution of the United States, and that, there¬ 
fore. the provisions of said Section 4 are uncon¬ 
stitutional, null, and void. 

Two. In refusing to hold that the provisions 
of Section 4 of the Act of Congress (Public Xo. 
280. C>3d Congress) entitled “An Act Making ap¬ 
propriation for payment of certain claims in ac¬ 
cordance with findings of the Court of Claims, re¬ 
ported under the provisions of the Acts approved 
March third, eighteen hundred and eightv-three, 
and March third, eighteen hundred and eighty- 
seven, and commonly known as the Bowman and 
the Tucker Acts, and under the provisions of sec¬ 
tion numbered one hundred and fifty-one of the 
Act approved March third, nineteen hundred and 
eleven, commonly known as the Judicial Code", 
were and are constitutional and valid. 

Eleven. In holding that the plaintiffs were en¬ 
titled to recover more than twenty per centum 
(20 per cent) of the fund in controversy, in the 
event it shall be held that the court had jurisdic¬ 
tion of the subject matter of this suit. 

* * * * 

ARGUMENT. 

Assignments of error 1, 2, and 11 (Rec.. 20, 21), relied 
upon by appellants, raise the following question of con¬ 
stitutional law: WHETHER THE PROVISIONS OF 
SECTION 4 OF THE ACT OF CONGRESS (PUB¬ 
LIC NO. 289, 63D CONGRESS) LIMITING THE 
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FEE OF ANY ATTORNEY OR AGENT FOR HIS 
SERVICES OR ADVANCES IN PROSECUTING 
ANY CLAIM APPROPRIATED FOR IN THAT 
ACT TO TWENTY PER CENTUM OF THE 
AMOUNT OF ANY ITEM THEREBY APPRO¬ 
PRIATED TO PAY SUCH CLAIM, ARE CONSTI¬ 
TUTIONAL. 

The appellees contend, in substance, that the provisions 
of section 4, above quoted, are violative of the Constitu¬ 
tion of the United States, in that they deprive the ap¬ 
pellees of property and property rights without due 
process of law. 

The Fifth Amendment to the Constitution provides, 
inter alia, that no person shall be deprived of life, liberty, 
or property, without due process of law, and if. as the 
appellees assert, they will be deprived of their property 
and property rights without due process of law if the 
provisions in question be enforced, then such deprivation, 
under the circumstances of the instant case, will arise 
by reason of a legislative impairment of a contract made 
bv appellees with Ursula Ragland Erskine, a defendant 
named in the above entitled cause. This brings us to a 
consideration of the one question involved in the instant 
case, which is the constitutionality of the provisions of 
section 4 of the Act, and thereon it is respectfully con¬ 
tended for the appellants that section 4 of the Act ap¬ 
proved March 4, 1015 (Public—No. 280—63d Con¬ 
gress) is constitutional, for the reason that the provisions 
of that section but indirectly impair the obligation of the 
appellees’ contract, and for the further reason that Con¬ 
gress has power indirectly to impair the obligation of a 
contract. 
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Of the Power of Congress Indirectly to Impair the Obli¬ 
gation of a Contract. 

It is respectfully submitted that this power of Con¬ 
gress is definitely determined in the affirmative bv the 
Supreme Court of the United States in the Legal Tender 
Cases. Knox v. Lee, Parker v. Davis, 12 Wallace, 457, 
and Legal Tender Case, Juilliard v. Greenman, 110 U. S. 
421. At the outset, we beg to lay out of consideration 
the case of Lane County v. Oregon , 7 Wallace, 71, in which 
it was held that the acts of Congress, making United States 
notes a legal tender for debts, have no reference to taxes 
imposed by State authority; Bronson v. Rodcs, 7 Wal¬ 
lace, 229, which held that a bond given in December. 
1851, for payment of a certain sum in gold and silver 
coin, lawful money of the United States, could not be 
discharged by a tender of United States notes issued 
under the Acts of 1802 and 1803; Butler v. Honeitc, 7 
W'allace, 258, wherein it was held that a contract to pay 
a certain sum in gold and silver coin is, in substance and 
legal effect, a contract to deliver a certain weight of gold 
and silver of a certain fineness to be ascertained by count, 
and Trebilcock v. Wilson, 12 Wallace, 087, wherein it 
was held that where a note is for dollars, payable by its 
terms “in specie’, the sum named must be paid in so 
many gold or silver dollars of the coinage of the United 
States. Each of the preceding four cases arose upon a 
special state of fact, as indicated, and the decision in each 
case went upon such special state of fact, and, hence, has 
no bearing upon the question discussed in the Leeal 

o 

Tender Cases, in 12 W'allace, 457, 110 U. S., 421, and in 
the earlier case of Hepburn v. Griszeold, 8 W allace, 003, 
which was expressly overruled by the later Legal Tender 
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Cases. 12 Wallace, 457, which later decision was fol¬ 
lowed in the last Legal Tender Case of Juilliard v. Green- 
man, 110 U. S., 421. 

While the question involved is presented in a some¬ 
what novel form in the instant case, yet we contend that 
the principle upon which we respectfully urge a determi¬ 
nation favorable to our contention, was, after prolonged 
argument, exhaustive examination, and the rendition of 
elaborate opinions, set at rest by the Supreme Court of 
the United States in the Legal Tender Cases. It will, in 
our opinion, be profitable to trace the history of that cele¬ 
brated constitutional litigation, and consider the opin¬ 
ions, both of the court and in dissent, for and against 
the operation of certain acts of Congress which, it was 
contended, were, as to debts contracted before their enact¬ 
ment, violative of the organic law of the land, and, there¬ 
fore, invalid. 

In discussing the Legal Tender Cases, it should be 
borne in mind that the question of the constitutionality 
of the legal tender acts on the question involved came 
before the Supreme Court three times: 

First, in 

Hepburn v. Griswold, 8 Wallace, 603, 
second, in the 

Legal Tender Cases, 

Knox v. Lee, 

Parker v. Davis, 12 Wallace, 457, 

both of the above cases involving the legal tender statutes 
of 1862 and 1863, enacted during the Civil War, 

third, in the 

Legal Tender Case, 

Juilliard v. Greenman, 110 U. S., 421, 
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involving the legal tender statute of May 31, 1878, 
enacted some twelve years after the Civil War was offi¬ 
cially declared ended. 

In the consideration of the Legal Tender Cases, it 
must be borne in mind that, in Hepburn v. Griswold , 8 
Wallace, 603, decided February 7, 1870. it was held that 
the clause in the Acts of 1862 and 1863, which made 
Lnited States notes a legal tender in payment of all debts, 
public and private, was. so far as it applied to debts con¬ 
tracted before the passage of those Acts, unconstitu¬ 
tional, but that in the Legal Tender Cases, Knox v. Lee, 
Parker v. Paris, 12 Wallace. 457. it was held that the 
same clause in the Acts of 1862 and 1863 which made 
United States notes a legal tender in payment of all debts, 
public and private, was constitutional when applied to 
contracts made before their enactment, as well as to 
those made after. This second case on the subject was 
decided and judgment entered May 1, 1871. The later 
(and last) Legal Tender Case. Juilliard v. Greenman, 
110 L. S., 421, which held that Congress has the consti¬ 
tutional power to make Treasury notes of the L'nited 
States a legal tender in payment of private debts, in time 
of peace as well as in time of war, was decided March 3. 
1884. 

At the outset of this discussion, we premise that upon 
no part of the power of Congress will the scrutiny of 
people and courts alike be brought to bear with more 
searching severity than upon that power which has to 
do with the creation of money and legal tender, and that 
such was the case will be shown by the discussion in this 
brief of the cases above referred to. in their application 
to, and definition of, the principle for which we contend, 
namely, that Congress has the power indirectly to im- 







pair the obligation of a contract. Upon that question 
the Legal Tender Cases turned, and that Congress could 
indirectly impair the obligation of a contract is the defi¬ 
nite, clear, and far-reaching result of the final decisions 
of the United States Supreme Court in that litigation. 

Let us then take up for discussion the first of the cases 
referred to Hepburn v. Griswold, the decision in which, 
that the making of notes or bills of credit a legal tender 
in payment of pre-existing debts, was unconstitutional, 
because impairing the obligation of contracts, was 
overruled by the decision in the Legal Tender 
Cases, Knox v. Lee , Parker v. Davis, in less than two 
years after the rendition of the earlier decision by the 
same tribunal, upon the precise point decided adversely in 
the earlier case. 

In Hepburn v. Griswold , the facts were that on June 
20, 1800, Mrs. Hepburn made her promissory note, by 
which she promised to pay Henry Griswold on February 
20. 18(>2, eleven thousand, two hundred and fifty “dol¬ 
lars’’. 

At the time when the note was made, and also at the 
time when it fell due, there was, confessedly, no lawful 
money of the United States, or money which could law¬ 
fully be tendered in payment of private debts, but gold 
and silver coin. 

Five days after the day when, by its terms, the note fell 
due, that is on February 25, 1802, Congress passed an 
act authorizing the issue of $150,000,000 of notes, and 
enacted in regard to them, by one clause in the first sec¬ 
tion of the act, as follows: 

“And such notes, herein authorized, shall be 
receivable in payment of all taxes, internal duties, 
excises, debts, and demands of every kind due 
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to the L nited States, except duties on imports, 
and of all claims and demands against the United 
States of every kind whatsoever, except for in¬ 
terest upon bonds and notes, which shall be paid 
in coin; and shall also be lawful money and a legal 
tender in payment of all debts, public and private, 
within the L nited States, except duties on im¬ 
ports and interest as aforesaid.” 

Mrs. Hepburn's note not having been paid at maturity, 
suit was brought upon it in a state court in Kentucky, 
and Mrs. Hepburn tendered, in United States notes, the 
amount of principal, interest, and costs, in satisfaction of 
Griswold’s claim, which tender was refused. Thereupon 
the notes were tendered and paid into the registry of the 
court, and the court declared the tender good, and ad¬ 
judged the debt, interest, and costs to be satisfied. On 
error to the Court of Errors of Kentucky, the case was 
reversed and remanded with directions to enter a con¬ 
trary judgment. Thereupon, Mrs. Hepburn brought the 
case to the Supreme Court of the United States. 

I he case was argued first at the December term, 1867. 
Subsequently, upon the suggestion of the Attorney Gen¬ 
eral as to the great public importance of the question, the 
court ordered the cause and other cases involving, inci¬ 
dentally, the same question to stand over to the December 
term. 1868, for reargument, with leave to the Govern¬ 
ment to be heard. At that term, the question involved 
was elaborately argued, and was also argued in five other 
cases, by distinguished counsel, and after argument, was 
held long under advisement. 

Chief Justice Salmon Portland Chase delivered the 
opinion of the court in Hepburn v. Griswold. He held 
that the clause in the Acts of 1862 and 1863 which made 
L nited States notes a legal tender in payment of all debts, 










public and private, was, so far as it applied to debts con¬ 
tracted before the passage of those acts, unconstitutional. 
This decision was soon to be reversed, but it will be in¬ 
teresting to excerpt, very briefly, the salient objections 
made in the majority opinion, which, in this particular, 
in a comparatively short time was to be finally overruled. 
The excerpts, referred to, follow: 

“Contracts for the payment of money, made 
before the act of 1802 , had reference to coined 
money, and could not be discharged, unless by 
consent, otherwise than by tender of the sum due 
in coin. Every such contract, therefore, was, in 
legal import, a contract for the payment of coin, 
Hepburn v. Griswold, page 008 . 

“Admitting, then, that prior contracts are 
within the intention of the act. and assuming that 
the act is warranted by the Constitution, it follows 
that the holder of a promissory note, made before 
the act, for a thousand dollars, payable, as we 
have just seen, according to the law and accord¬ 
ing to the intent of the parties, in coin, was re¬ 
quired, when depreciation reached its lowest 
point, to accept in payment a thousand note dol¬ 
lars, although with the thousand coin dollars, due 
under the contract, he could have purchased on 
that day two thousand, eight hundred and fifty 
such dollars. Every payment, since the passage 
of the act, of a note of earlier date, has pre¬ 
sented similar, though less striking features. 

Now, it certainly needs no argument to prove 
that an act, compelling acceptance in satisfaction 
of any other than stipulated payment, alters arbi¬ 
trarily the terms of the contract and impairs its 
obligation, and that the extent of impairment is 
in the proportion of the inequality of the payment 
accepted under the constraint of the law to the 
payment due under the contract”. Page 608 , et 
seq. 
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The language of the learned Chief Justice, in the sec- ( 

ond paragraph above quoted, is the contention, in slightly 
altered form, of the appellees in the present case. Ap¬ 
pellees here contend that to compel them to accept a fee 
of twenty per centum of the amount appropriated for 
Mrs. Erskine, by the Act of March 4, 1015, impairs the 
obligation of Mrs. Erskine’s contract with them, which 
was for a fee of fifty per centum, and to follow Chief 
Justice Chase’s language. * * * “The extent of im¬ 

pairment is in the proportion of the inequality of the 
payment accepted under the constraint of the law to the 
payment due under the contract.” But the point, so de¬ 
cided by the Chief Justice and a majority of the court, 
was in the later cases on the same point and subject over¬ 
ruled, and the law today is directlv and exactlv contrary 
to w’hat it was stated to be in the opinion now under 
analvsis. 

The court restates the issue thus: 

^ “We are thus brought to the question, whether 
C ongress has power to make notes issued under 
its authority a legal tender in pavment of debts, 
which, when contracted, were payable by law r in 
gold and silver coin”. Page 010. 

The case before us is one of private right. 

1 lie plaintiff in the court below sought to recover 
of the defendants a certain sum expressed on the 
face of a promissory note. The defendants in¬ 
sisted on the right, under the act of February 25, 

1802, to acquit themselves of their obligation by 
tendering in payment a sum nominally equal in 
United States notes. But the note had been exe¬ 
cuted before the passage of the act. and the plain¬ 
tiff insisted on his right under the Constitution to 
be paid the amount due in gold and silver. And 
it has not been, and cannot be, denied that the 
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plaintiff was entitled to judgment according to his 
claim, unless bound by a constitutional law to ac¬ 
cept the notes as coin ”. Page (U2. 

Or. to paraphrase the language just quoted into the 
contention of the appellees in the instant case: May the 
appellees be compelled to accept a fee of 20 per cent when 
they had contracted to receive a fee of 50 per cent? Or, 
as the opinion we are considering, further states the 
proposition: 

“Thus, two questions were directly presented: 
Were the defendants relieved bv the act from the 
obligation assumed in the contract? Could the 
plaintiff be compelled, by a judgment of the court, 
to receive in payment a currency of different 
nature and value from that which was in the con¬ 
templation of the parties when the contract was 
made ?” 

Or. as in the instant case, may the appellees be com¬ 
pelled by the Act of March 4, 1915, to accept 20 per cent 
of the sum appropriated for Mrs. Erskine, when they 
had contracted for 50 per cent of such sum ? 

Near the end of its opinion, the court, referring to the 
constitutional provision forbidding a State to pass any 
law impairing the obligation of contracts, said: 

“Congress has express power to enact bankrupt 
laws, and we do not say that a law made in the 
execution of any other express jxnver, which, in¬ 
cidentally only, impairs the obligation of a con¬ 
tract. can be held to be unconstitutional for that 
reason.” 

This language is pregnant with meaning in favor of 
the appellants in the case at bar, for the Constitution of 



the United States, in the first clause of section 8, of 
Article I, names as an express power of Congress, 
* * * “to pay the debts * * * of the United 

States;” and it is earnestly contended that when Con¬ 
gress appropriated a sum of money to pay a debt, found 
by judgment of the Court of Claims to be due Mrs. 
Erskine. then it was (as admitted in the opinion of the 
learned Chief Justice, otherwise hostile to our conten¬ 
tion) that Congress, when it made such appropriation, 
under one of its express powers, might, incidentally, im¬ 
pair the obligation of the contract between the appellees 
and Mrs. Erskine. 

Attention is invited to the graphic restatement of the 
question involved in the concluding part of the opinion: 

“No one probably could be found to contend 
that an act enforcing the acceptance of fifty or 
seventy-five acres of land in satisfaction of a con¬ 
tract to convey a hundred would not come within 
the prohibition against arbitrary privation of 
propertv. 

We confess ourselves unable to perceive any 
solid distinction between such an act and an act 
compelling all citizens to accept, in satisfaction of 
all contracts for money, half or three-quarters or 
any other proportion less than the whole of the 
value actually due. according to their terms. It 
is difficult to conceive what act would take private 
property without due process of law if such an 
act would not”. Page 625. 

And on this final restatement of the issue, the court 
held that the clause, in the Acts of 1862 and 1866 which 
made United States notes a legal tender in payment of 
all debts, public and private, was, so far as it applied to 
debts contracted before the passage of those Acts, UN¬ 
CONSTITUTIONAL. 
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We have thus analyzed the decision in Hepburn v. 
Griszvold. in order to state, in the language of the emi¬ 
nent jurist (then Chief Justice of the United States) who 
wrote the opinion, the principal objections, urged in the 
case at bar, against the constitutionality of section 4 of 
the Act of March 4, 1915. All of the objections so ably 
discussed by Chief Justice Chase are met and overcome 
in the Legal Tender Cases, Knox v. Lee, Parker v. Dazns , 
1*2 Wallace, 457. Knox v. Lee came up from the Circuit 
Court for the Western District of Texas, and Parker v. 
Davis, from the Supreme Judicial Court of Massachu¬ 
setts. In these cases an order was made for argument 
upon two questions: 

‘‘1. Is the act of Congress known as the legal 
tender act constitutional as to contracts made 
before its passage? 

2. Is it valid as applicable to transactions since 
its passage?” 

With the second question we are not concerned, and 
will, therefore, give to it no consideration. 

Argument was had on April 18, 1871. 

The opinion of the court was delivered by Mr. Justice 
Strong. On the question of the power of Congress, in¬ 
directly, to impair the obligation of a contract, we will 
quote at some length from the opinion: 

“Xor can it be truly asserted that Congress may 
not, by its action, indirectly impair the obligation 
of contracts if by the expression be meant render¬ 
ing contracts fruitless, or partially fruitless A Page 
549. (Italics ours.) 
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The foregoing quotation covers, we respectfully con¬ 
tend. the question raised in the instant case, and sustains 
the constituionality of the provisions of section 4 of the 
Act of March 4. 1015. By the provisions of the section 
in question. Congress rendered the contract of appellees 
with Mrs. Erskine only partially fruitless , by directing, 
in substance, that the fee of the appellees should be 20 
per cent of the amount appropriated, whereas, they had 
contracted for a fee of 50 per cent, and who can doubt 
the right of Congress, under the express power conferred 
by the Constitution upon it, to pay the debts of the United 
States, to make this enactment, in view of the language 
just quoted? 

Continuing, the court said: 

Directly it may, confessedly, by passing a 
bankrupt act. embracing past as well as future 
transactions. This is obliterating contracts en¬ 
tirely”. Page 549, ct scq. 

It it be argued that the “obliterating (of) contracts en¬ 
tirely by a bankrupt law is done by Congress under one 
of its express—enumerated powers, we reply that the 
power to pay the debts of the United States is equally 
one of the express—enumerated powers of Congress. In 
making the appropriation, in the Act of March 4, 1915, 
to pay the judgment of the Court of Claims in favor of 
Mrs. Erskine, Congress was paying a debt of the United 
States, and in so proceeding under an express power, in 
this behalf, it was entirely competent for Congress to in¬ 
sert in the appropriation act a provision which indirectly 
impaired the obligation of the appellees’ contract with 
Mrs. Erskine, in the matter of the proportion of the sum 
appropriated, which should be paid to them as their fee. 
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Appellees ought not, we respectfully submit, to have any 
better standing to contest the constitutional validity of 
the provision under discussion than they would have had 
in the event that the national legislature had, in its wis¬ 
dom. seen fit not to appropriate any sum whatever to the 
payment of Mrs. Erskine’s claim. Could they then con¬ 
tend that Congress had deprived them of property with¬ 
out due process of law and that the obligation of their 
contract with Mrs. Erskine was impaired? 

Continuing, the court said: 

“So it may relieve parties from their apparent 
obligations indirectly in a multitude of ways. It 
may declare war, or. even in peace, pass non-in¬ 
tercourse acts, or direct an embargo. All such 
measures may, and must operate seriously upon 
existing contracts, and may not merely hinder, but 
relieve the parties to such contracts entirely from 
performance. It is, then, clear that the powers of 
Congress may be exerted, though the effect of 
such exertion may be in one case to annul, and 
in other cases to impair the obligation of contracts. 
And it is no sufficient answer to this to say it is 
true only when the powers exerted were expressly 
granted. There is no ground for any such dis¬ 
tinction. It has no warrant in the Constitution, 
or in anv of the decisions of this court. We are 
accustomed to speak for mere convenience of the 
express and implied powers conferred upon 
Congress. But, in fact, the auxiliary powers, 
those necessary and appropriate to the execution 
of other powers singly described, are as expressly 
given as is the power to declare war, or to estab¬ 
lish uniform laws on the subject of bankruptcy. 
Thev are not catalogued, no list of them is made, 
but they are grouped in the last clause of section 
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eight of the first article, and granted in the same 
words in which all other powers are granted to 
Congress. * * * An embargo suspends 

many contracts and renders performance of 
others impossible, yet the power to enforce it has 
been declared constitutional. The power to en¬ 
act a law directing an embargo is one of the auxil¬ 
iary powers, existing only because appropriate in 
time of peace to regulate commerce, or appropri¬ 
ate to carrying on war. Though not conferred as 
a substantive power, it has not been thought to be 
in conflict with the Constitution, because it im¬ 
pairs indirectly the obligation of contracts”. Page 
550. 

Attention is particularly invited to the language of 
the court wherein is stated the doctrine that when act- 
ing in pursuance of what is conveniently called an im¬ 
plied power. Congress may indirectly impair the obli¬ 
gation of a contract. This but strengthens the position 
of the appellants in the instant case, for, when Congress 
enacted the law of March 4, 1915, it concededly acted 
under one of its express powers, namely, to pay the debts 
of the United States. 

The court further said : 


“But, as already intimated, the objection mis¬ 
apprehends the nature and extent of the contract 
obligation sj)oken of in the Constitution. As in 
a state of civil society property of a citizen or 
subject is ownership, subject to the lawful de¬ 
mands of the sovereign, so contracts must be un¬ 
derstood as made in reference to the possible exer¬ 
cise of the rightful authority of the government, 
and no obligation of a contract can extend to the 
defeat of legitimate government authority.” Page 
551 . 
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The language, “and no obligation of a contract can ex¬ 
tend to the defeat of legitimate government authority”, 
sums up the contention of the appellants in the case at 
bar, for, it is respectfully submitted, that the enactment 
of the provisions contained in section 4 of the Act of 
March 4, 1915, was a “legitimate government authority”, 
which no obligation of a contract can be extended to 
defeat. 

The court's decision, briefly stated, was: 

“But, without extending our remarks further, 
it will be seen that we hold the acts of Congress 
constitutional as applied to contracts made either 
before or after their passage. In so holding, we 
overrule so much of what was decided in Hep¬ 
burn v. Griswold (8 Wallace. 003) as ruled the 
acts unwarranted by the Constitution so far as 
thev apply to contracts made before their enact¬ 
ment.” Page 553. 

At this point, attention is respectfully invited to the 
fact that when the court made the decision, the discussion 
of which we have just concluded, it undoubtedly had (in 
the conference which preceded the promulgation of the 
judgment) given ample consideration to the language of 
the court, in Colder v. Bull, 3 Dallas, 380; Ogden v. 
Saunders, 12 Wheaton, 213; and Wilkinson v. Leland, 
2 Peters, 027, as is evidenced from his discussion of those 
cases in the dissenting opinion of Mr. Justice Field, and 
while no reference to the cases cited is made in the opin¬ 
ion of the court, it is plainly to be inferred that in any 
particulars wherein anything in the language in those 
decisions might be construed to be in conflict with the 
decision in the Legal Tender Cases, they must be re¬ 
garded as impliedly overruled. 
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In the later Legal Tender Case, Juillard v. Greemnan, 
110 U. S., 421, the court had brought before it for con¬ 
sideration the Act of May *‘51, 1878, ch., 146, which en¬ 
acted that when any United States legal tender notes 
were redeemed or received into the Treasury, and should 
belong to the L'nited States, they should be reissued and 
paid out again, and kept in circulation. 

Juilliard brought a suit against Greemnan, in the Cir¬ 
cuit Court of the United States for the Southern District 
of Xew York, alleging that he had sold and delivered to 
the defendant, at his special instance and request, one 
hundred bales of cotton, of the value and for the agreed 
price of $">,122.00, and that the defendant agreed to pay 
that sum in cash on the delivery of the cotton, and had 
not paid the same or any part thereof, except that he had 
paid the sum of $22.00 on account, and was now justly 
indebted to the plaintiff therefor in the sum of $5,100, 
and demanding judgment for this sum with interest and 
costs. The defendant's answer admitted the purchase 
and delivery of the cotton and his agreement to pay there¬ 
for, and averred that, after the delivery of the cotton, 
he tendered to the plaintiff, in full payment, $22.50 in 
gold coin of the United States, forty cents in silver coin 
of the United States, and two United States notes, one 
of the denomination of $5,000, and the other of the de¬ 
nomination of $100, of the description known as United 
States legal tender notes, purporting by recital thereon 
to be legal tender, at their respective face values, for all 
debts, public and private, except duties on imports and in¬ 
terest on the public debt, and which, after having been 
presented for payment and redeemed and paid in gold 
coin, since January 1, 1879, at the United States sub¬ 
treasury in New York, had been reissued and kept in 
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circulation in pursuance of the Act of Congress of May 
«n, 1878, ch., 14G, above referred to. Plaintiff’s demur¬ 
rer to this answer was overruled, judgment went for the 
defendant, and the plaintiff brought the case to the 
Supreme Court. 

On the argument, it was urged by counsel for Juilliard 
(plaintiff below) that the decision in the Legal Tender 
Cases, Knox v. Lee, Parker v. Davis, 12 Wallace, 457, 
was sustainable only on the ground of the public exigency 
in reference to which the legal tender clauses in the Acts 
ot 1862 and 1863 were enacted, but the court in its opin¬ 
ion said, inter alia: 

“Upon full consideration of the case, the court 
is unanimously of opinion that it cannot be dis¬ 
tinguished in principle from the cases heretofore 
determined, reported under the names of the 
Legal Tender Cases, 12 Wall., 457; Dooley v. 
Smith, 13 Wall., 604; Railroad Company v. John¬ 
son, 15 Wall., 195; and Maryland v. Railroad 
Company, 22 Wall., 105; and all the judges, ex¬ 
cept Mr. Justice Field, who adheres to the views 
expressed in his dissenting opinions in those cases, 
are of opinion that they were rightly decided ” 
Page 438. 


Sinking Fund Cases. 

Union Pacific Railroad Company v. United States, 
Central Pacific Railroad Company v. Gallatin, 99 U. S., 
700. 

An Act of Congress approved May 7, 1878, established 
in the Treasury of the United States a sinking fund, and 
the constitutionality of that provision came before the 
Supreme Court for consideration. 
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The charter of the company provided, in respect to the 
subsidy bonds, issued to it by the United States, that the 
company would pay both principal and interest when the 
principal matured, unless the debt were sooner discharged 
by the application of one-half the compensation for trans¬ 
portation and other services rendered for the govern¬ 
ment, and the five per cent of net earnings as specified 
in the charter. In the case, the point to be decided was, 
whether a statute which required the company, in the 
management of its affairs, to set aside a portion of its 
current income as a sinking fund to meet this and other 
mortgage debts when they matured, deprived the com¬ 
pany of its property without due process of law, or, in 
any other way, improperly interfered with vested rights. 
In other words, did the Act of May 7, 1878, amending 
and altering the charter of the company, by establishing 
the sinking fund in question, operate as a deprivation of 
the property of the company without due process of law, 
or. in any other way. improi>erly interfere with the com¬ 
pany’s vested rights. 

It will be recalled that the United States had. in the 
act chartering the Union Pacific Railroad Company, pro¬ 
vided for a very large subsidy to it, by the issue to the 
company of United States bonds, the payment of which 
was in the charter provided for as above noted. The 
company was in the receipt of large earnings, and after 
paying the interest on its own bonds at maturity, had 
been dividing the remainder, or a very considerable por¬ 
tion of it. among its stockholders without laying by any¬ 
thing to meet the enormous debt which was soon to be¬ 
come due. The act also applied to the Central Pacific 
Railroad Company, for reasons similar to those in the 
case of the Union Pacific Company. The United States 






29 


was a heavy creditor of both corporations, and in this 
juncture Congress passed the Act of May 7, 1878, pro¬ 
viding for the diversion of a portion of the companies’ 
earnings into a sinking fund, for the protection of the 
interest of the United States as a creditor. From the 
judgment of the court affirming the validity of the act, 
Mr. Justice Field, Mr. Justice Strong, and Mr. Justice 
Bradley dissented, and each delivered an opinion in dis¬ 
sent. We will quote from the opinion of Mr. Justice 
Bradley to show his views against the constitutionality 
of the sinking fund act. 

‘‘1 think that Congress had no power to pass the 
act of May 7, 1878, either as it regards the Union 
Pacific or the Central Pacific Railroad Company. 
The power of Congress, even over those subjects 
upon which it has the right to legislate, is not 
despotic, but is subject to certain constitutional 
limitations. One of these is, that no person shall 
be deprived of life, liberty, or property without 
due process of law; another is, that private prop¬ 
erty shall not l>e taken for public use without just 
compensation; and a third is, that the judicial 
power of the United States is vested in the su¬ 
preme and inferior courts, and not in Congress. 
It seems to me that the law in question is vio¬ 
lative of all these restrictions,—of their spirit at 
least, if not of their letter; and a law which vio¬ 
lates the spirit of the Constitution is as much un¬ 
constitutional as one that violates its letter. 

****** 

The contract between the Union and Central 
Pacific Railroad Companies and the government 
was an executed contract, and a definite one.. It 
was in effect this: that the government should loan 
to the companies certain moneys, and that the 
companies should have a certain period of time 



to repay the amount, the loan resting on the secu¬ 
rity of the companies’ works. Congress, by the 
law in question, without any change of circum¬ 
stances, and against the protest of the companies, 
declares that the money shall be paid at an earlier 
day, and that the contract shall be changed pro 
tanto. This is the substance and effect of the law. 
Calling the money a sinking fund makes no sub¬ 
stantial difference. The pretense or excuse for 
the law is that the stipulated security is not good. 
Congress takes up the question, cx parte, discusses 
and decides it. passes judgment, and proposes to 
i>sue execution, and to subject the companies to 
heavy penalties if they do not comply. That is 
the plain English of the law. In view of the limi¬ 
tations ret erred to. has Congress the power to do 
this? In my judgment it has not. The law vir¬ 
tually deprives the companies of their property 
without due process of law; takes it for public 
use without compensation; and operates as an 
exercise by Congress of the judicial power of the 
government. 

That it is a plain and flat violation of the con¬ 
tract there can be no reasonable doubt.” Pa^e 
744, ct scq. 

Though these were the views of Justice Bradley 
against the validity of the sinking fund act (concurred in, 
in substance, by Justice Strong and Justice Field), it was 
by the court held to be a constitutional and valid exercise 
of legislative power. 

It is submitted that the decision in the Sinking Fund 
Cases goes directly to support the constitutional validity 
of section 4, of the Act of March 4, 1915. 

In United States v. Fisher, et ai, 2 Cranch, .358, 
Congress had passed a law providing, in all cases of 
insolvency or bankruptcy of a debtor of the United 
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States, that the government should be entitled to priority 
of payment out of the debtor’s effects. In this case, the 
question of the constitutionality of the law was under 
consideration, and it was held that, under the authority 
to pay the debts of the Union, Congress could enact a 
law giving priority to its own debts in such cases. 

In Atlantic Coast Line Railroad Company v. River¬ 
side Mills, 219 U. S., 186, the Supreme Court said that, 
“there is no such thing as absolute freedom of contract”, 
(page 202), and further held that Congress has power 
to prohibit a carrier engaged in interstate commerce from 
limiting by contract its liability beyond its own line, and 
that an act of Congress making such carriers liable for 
loss or damage to merchandise received for interstate 
transportation beyond their own lines, notwithstanding 
any contract of exemption in the bill of lading, is a valid 
exercise of such power and is not in conflict with the 
due process provision of the Fifth Amendment. 

This decision has, we believe, a peculiar application to 
the situation in the case at bar. When the appellees en¬ 
tered into a contract looking to the collection of a debt 
from the United States, they did so with knowledge of 
the plenary power of Congress to legislate concerning the 
payment of debts of the United States; in other words, 
their power to contract with respect to the collection of 
the debt in question was circumscribed by the power of 
Congress, first, as to whether it would appropriate any 
sum at all to the payment of Mrs. Erskine’s debt, and, 
second, as to how much of such sum, when appropriated, 
should be paid as a fee to appellees for their services in 
establishing the valid existence of the debt before the 
Court of Claims. 

Buttfield v. Stranahan, 192 U. S., 470, was a case in 
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which there was presented for determination the ques¬ 
tion of the constitutionality of a statute known as the 
tea inspection act. approved March 2, 1807. 20 Stat.. 604, 
entitled, “An Act to prevent the importation of impure 
and unwholesome tea". The Supreme Court held that 
the act was not unconstitutional either because the power 
conferred to establish standards is legislative and cannot 
be delegated by Congress to administrative officers; be¬ 
cause persons affected thereby have a vested interest to 
import teas which are. in fact, pure, though below the 
standard fixed; because the establishment of and enforce¬ 
ment of the standards of quality of teas constitute a 
deprivation of property without due process of law; be¬ 
cause it does not provide for notice and opportunity to 
be heard before the rejection of the tea; or. because the 
power to destroy goods upon the expiration of the time 
limit without a judicial proceeding is a condemnation and 
taking of property without due process of law. 

The case of Buttftcld v. Stranahan is cited as show¬ 
ing the vast constitutional power Congress has over priv¬ 
ate property rights. 

In Supreme Ruling of the Fraternal Mystic Circle v. 
Snyder, 227 U. S., 497, the facts were these: 

In 1887, the insurance company issued a certificate of 
insurance for three thousand dollars upon the life of one 
Snyder, his wife being the beneficiary. After his death, 
liability having been denied by the company, Mrs. Snyder 
brought suit to compel payment. The court gave judg¬ 
ment in her favor and, finding that the refusal to pay was 
not in good faith, added to the recovery twenty-five per 
cent of the principal, or $750, which was adjudged to be 
“reasonable compensation and reimbursement to the com¬ 
plainant” for the “additional loss, expense and injury” 
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which had been inflicted upon her as the holder of the 
policy by the refusal. This addition was made pursuant 
to an act passed by the legislature of Tennessee in 1901, 
four years subsequent to the making of the contract of 
insurance. Among the points made by the insurance 
company in its brief were the following: 

1. The State had no power to pass a law affect¬ 
ing pre-existing contracts under Article I, section 
10, of the Federal Constitution. 


2. In prior cases, arising under the Fourteenth 
Amendment, it appeared that the statute was in 
existence at the time the contract was made, and, 
hence, the statute was impliedly written into the 
contract which was the paramount reason why 
such statutes were upheld. 

3. At the time the contract was made, there was 
no statute imposing added liability to be 
written into the contract, but only the constitu¬ 
tional provision of Tennessee that the court 
should be open to every man without sale, denial, 
or delay. 

4. That compelling the payment of debts is not 
a police regulation, and, hence, the statute, if ap¬ 
plied to the case, could not be sustained under the 
Fourtenth Amendment. 


5. When the statute of 1901 was passed, ad¬ 
ding $750 to the obligation of the contract, de¬ 
fendant, while it had a right to withdraw from 
the State and refuse to make new contracts, could 
not withdraw from the contracts then in exist¬ 


ence, therefore, as to these contracts, the imposi- 



contract. 
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6. That the insurance company did not claim 
a vested right in anv particular remedy or mode of 
procedure, but a right to an existing defense is 
property in the sense that it is not in the power of 
the legislature to take it away. 

7. That if the legislature could arbitrarily add 
twenty-five per cent to the obligation of an exist¬ 
ing contract, it might, under the same authority, 
add five hundred per cent. 

8. That the power to modify at discretion the 
remedial part of a contract amounts to a power to 
destroy the contract. 

9. That while the legislature may alter reme¬ 
dies, yet the alteration must not impair the obli¬ 
gation of the contract. If that result is produced, 
it is immaterial whether it is done by acting on the 
remedy or on the contract itself. In either case, 
it is prohibited by the Constitution. 

10. The fact that the act tends to enforce the 
contract is immaterial if thereby the obligation of 
the contract is impaired. 

11. A law given a retroactive effect is uncon¬ 
stitutional if it so changes the existing remedies 
as materially to impair the rights of a party to a 
contract. 

12. An additional remedy can only be given 
where it does not impair any substantial right 
of the other party. 


The Supreme Court held that the law of Tennessee 
did not impair the obligation of the contract of insur¬ 
ance, and affirmed the judgment of the court below, on 


— 




the ground that to impose a penalty on those who unsuc¬ 
cessfully and not in good faith defend their liability on 
contracts does not violate the obligation of such con¬ 
tracts. 

In Mitchell v. Clark, 110 U. S., 633, the plaintiff sued 
the defendants in a state court of Missouri for rent due 
on a lease of two storehouses in St. Louis, for the months 
of August, September, and October, 1862, at the rate of 
$583.33 per month. The defendants pleaded, in substance, 
that acting under the order and command of Gen. J. M. 
Schofield, in command of the military district which em¬ 
braced the State of Missouri, they had paid the rent in 
question to the provost-marshal of the district of Mis¬ 
souri, and further that the cause of action, if any such 
there were or ever was, arose more than two years before 
the commencement of this action, which was commenced 
more than two years after the passage of the act of Con¬ 
gress, approved March 3, 1863, and defendants pleaded 
the limitations contained in said statute in bar of the 
action. Judgment went against the defendants in the 
state courts, and they brought the case to the Supreme 
Court of the United States. The question involved was 
the authority of Congress to enact the statute of limi¬ 
tations which was as follows: 

“That no suit or prosecution, civil or criminal, 
shall be maintained for any arrest or imprison¬ 
ment made, or other trespasses or wrongs done 
or committed, or act omitted to be done, at any 
time during the present rebellion, by virtue or 
under color of any authority derived from or 
exercised by or under the President of the United 
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States, or by or under any act of Congress, un¬ 
less the same shall have been commenced within 
two years next after such arrest, imprisonment, 
trespass, or wrong may have been done or com¬ 
mitted, or act may have been omitted to have been 
done; Provided, That in no case shall the limi¬ 
tation herein provided commence to run until the 
passage of this act. so that no party shall, by vir¬ 
tue of this act. be debarred of his remedy bv suit 
or prosecution until two years from and after the 
passage of this act.” 

T he question in\oI\ed the right of Congress to enact 
a statute of limitations for state as well as federal courts, 
for cases wherein the protection of the staute should be 
claimed by defendants as a defense to acts done by them 
under the authority of the President, the Secretary of 
W ar, by commanding military officers, or under color of 
any law of Congress. The court, in its opinion, asked 
the question : 

“Had Congress power to pass such a law? The 
suit being one which, under the act of Congress, 
could be removed into the courts of the United 
States, Congress could certainly prescribe for it 
the law of limitations for those courts. If for 
such actions in those courts, why not in all courts? 
Otherwise there would be two rules of limitation 
of actions in different courts holding pleas of the 
same cause”. Page 641 . 

Continuing the discussion of the right of Congress to 
prescribe, for this class of cases, a law of limitations ap¬ 
plicable to state as well as federal courts, the court fur¬ 
ther said: 


“It is no answer to this to say that it interferes 
with the validity of contracts, for no provision 








of the Constitution prohibits Congress from doing 
this, as it does the States; and where the ques¬ 
tion of the power of Congress arises, as in the 
legal tender cases, and in bankruptcy cases, it does 
not depend upon the incidental effect of its exer¬ 
cise on contracts, but on the existence of the power 
itself.” Page 643. 

And the reasoning of the foregoing cases, it is sub¬ 
mitted, covers exactly and supports fully the contention 
of appellants in the instant case, namely, that in making 
the appropriation of the sum for Mrs. Erskine, Congress 
was exercising its power to pay a debt of the United 
States, and the exercise of the power depends upon the 
existence of the power (which Congress by constitutional 
grant concededly has), and not upon its incidental effect 
on appellees’ contract with Mrs. Erskine. 

In Louisville and Nashville R. R. v. Mottley, 219 U. S., 
467, the facts were that as the result of a collision in 
Kentucky of railroad trains belonging to the railroad 
company, Mottley and his wife received serious per¬ 
sonal injuries. Subsequent to the collision, and in Oc¬ 
tober, 1871, the railroad company (in consideration 
of the release by the Mottleys of their cause of action 
against it, growing out of the collision) contracted to is¬ 
sue free passes on its railroad and branches then existing 
or to exist, to Mottley and his wife for the remainder of 
that year and thereafter to renew said passes annually 
during the lives of Mottley and wife or either of them. 

The railroad company kept its contract for a long 
period of time, but finally refused further to perform on 
the ground that the act of Congress of June 29, 1906, 
amendatory of the act regulating commerce made the 
enforcement of the contract illegal. The statutory pro- 
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visions in question prohibited the issuance by interstate 
common carriers of free transportation, except to cer¬ 
tain specified persons, the Mottlevs not being within any 
of the excepted classes, and further prohibited interstate 
common carriers trom demanding, collecting, or receiv- 
ing a greater or less or different compensation for serv¬ 
ices than the filed and published tariff rates. 

The relief sought was that the railroad company be 

required specifically to execute the agreement by issuing 

passes to the Mottlevs for the vear 1909 and for everv 

* * 

year thereafter so long as they should each live over all its 
lines in and out of Kentucky. The courts of Kentucky 
gave this relief and the railroad company brought the 
case to the Supreme Court for review. That court, 
among other things, said : 

“It may be. as suggested, that a refusal to en¬ 
force the agreement of 1871 will operate as a 
great hardship upon the defendants in error. But 
that consideration cannot control the determina¬ 
tion of this controversy. Our duty is to ascertain 
the intention of Congress in passing the statute 
upon which the railroad company relies as pro¬ 
hibitive of the further enforcement of the agree¬ 
ment in suit. That intention is to be gathered 
from the words of the act, interpreted according 
to their ordinary acceptation, and. when it be¬ 
comes necessary to do so, in the light of the cir¬ 
cumstances as they existed when the statute was 
passed. Platt v. Union Pacific R. R. Co., 99 
U. S., 48, 04. The court cannot mold a statute 
simply to meet its view's of justice in a particular 
case. Having, in the mode indicated, ascertained 
the w ill of the legislative department, the statute 
as enacted must be executed, unless found to be 
inconsistent with the Supreme Law r of the Land. 
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In our consideration of the case it will be as¬ 
sumed—indeed, the parties themselves assume— 
that the agreement of 1871 was not when made 
in conflict with the Constitution or laws of the 
United States. But we must first inquire whether 
such an agreement, if made after the passage of 
the original and amendatory commerce acts, 
would have been valid under those acts. If those 
acts forbid agreements of that character we must 
then inquire whether the one in suit can now be 
enforced simply because it was valid when made.” 
Page 474, ct seq. 

The couri held that the contract in question, if made 
after the passage of the law, could not be supported. 

The court held that the act of June 29, 1906, pro¬ 
hibited the enforcement of the contract with the Mott- 
leys, in that the railroad could not accept from them any 
compensation different in kind from that mentioned in 
its published schedule of the rates which were payable 
only in money and, further, that Congress had the consti¬ 
tutional power to adopt such a policy and to prescribe 
appropriate means to give it effect. 

This brought the court to the question whether, assum¬ 
ing that the contract of 1871 was originally valid, could 
it now be enforced simply because it was valid when 
made ? 

The court said: 

“It is said that if Congress, intended by the 
commerce act to embrace such a case as this, then 
the act is repugnant to the Constitution. Does the 
act infringe upon the constitutional liberty of the 
citizen to make contract? Manifestly not. In the 
Addyston Pipe case (p. 228) above cited, the 
court said: ‘We do not assent to the correctness 



of the proposition that the constitutional guaranty 
of liberty to the individual to enter into private 
contracts limits the power of Congress and pre¬ 
vents it from legislating upon the subject of con¬ 
tracts,’ relating to interstate commerce. Again: 
‘But it has never been, and in our opinion ought 
not to be, held that the word (liberty) included 
the right of an individual to enter into private 
contracts upon all subjects, no matter what their 
nature and wholly irrespective (among other 
things) of the tact that they would, if performed, 
result in the regulation of interstate commerce, 
and in the violation of an act of Congress upon 
that subject. 1 he provision in the Constitution 
does not, as we believe, exclude Congress from 
legislating with regard to contracts of the above 
nature, zehilc m the exercise of its constitutional 
right to regulate commerce among the States. 

Anything which directly obstructs and 
thus regulates that commerce which is carried on 
among the States, whether it is state legislation 
or private contracts between individuals or cor¬ 
porations, should be subject to the power of Con¬ 
gress in the regulation of that commerce.” Page 
482, et seq. 

The court affirmed the principle laid down in Knox v. 

Lee, supra , in these words: 

"Long before the above cases were decided it 
was said in Knoxv. Lee, 12 Wall., 457, 550, 551, 
that ‘as in a state of civil society, propertv of a 
citizen or subject is ownership, subject to the law¬ 
ful demands of the Sovereign, so contracts must 
be understood as made in reference to the pos¬ 
sible exercise of the rightful authority of the Gov¬ 
ernment, and no obligation of a contract can ex¬ 
tend to the defeat of legitimate government au¬ 
thority." Page 482. 
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“It is not determinative of the present question 
that the commerce act as now construed will 
render the contract of no value for the purposes 
for which it was made. In Knox v. Lee, 12 Wall., 
457, above cited, the court, referring to the Fifth 
Amendment, which forbids the taking of private 
property for public use without just compensa¬ 
tion or due process of law, said: ‘That provision 
has always been understood as referring only to 
a direct appropriation, and not to consequential 
injuries resulting from the exercise of lawful 
power. It has never been supposed to have any 
bearing upon or to inhibit laws that indirectly 
work harm and loss to individuals. A new tariff, 
an embargo, a draft, or a war, may inevitably 
bring upon individuals great losses; may, indeed, 
render valuable property almost valueless. They 
may destroy the worth of contracts.” Page 484. 

The court concluded as follows: 

“We forbear any further citation of authori¬ 
ties. They are numerous and are all one way. 
They support the view that, as the contract in 
question would have been illegal if made after the 
passage of the commerce act, it cannot now be 
enforced against the railroad company, even 
though valid when made. If that principle be 
not sound, the result would be that individuals 
and corporations could, by contracts between 
themselves, in anticipation of legislation, render 
of no avail the exercise by Congress, to the full 
extent authorized by the Constitution, of its 
power to regulate commerce. No power of Con¬ 
gress can be thus restricted. The mischiefs that 
would result from a different interpretation of the 
Constitution will be readily perceived. 

In our opinion, the relief asked by the plaintiffs 
must, upon principle and authority, be denied; 
that the railroad company rightfuly refused, after 



the passage of the commerce act, further to com¬ 
ply with the agreement of 1871; and. that the 
decree requiring performance of its provisions, bv 
issuing annual passes, was erroneous.” Page 485, 
et scq. 

The constitutionality of the provisions of the law in 
question has been sustained by the Supreme Court of 
Arkansas, in Ralston, et al.. v. Dunaway, et al., reported 
in 184 Southwestern, 425. 

The facts in this case were as follows: Jackson H. 
Ralston and another (plaintiffs below and appellants 
above) brought suit against William N. Dunaway, ad¬ 
ministrator of the estate of Laura J. Dills, deceased, to 
recover a balance claimed to be due as attorney’s fees. 

Ralston and another were employed by deceased to 
collect her claim against the United States for property 
taken during the Civil War. The written contract, after 
stating that she has such a claim and has appointed Ral¬ 
ston & Siddons of W ashington, D. C., her attorneys, re¬ 
cites : 

“To prosecute the same before any of the courts 
of the United States, and, upon appeal, before the 
Supreme Court of the United States, or before 
any departments of the government, or before 
the Congress of the United States, or before any 
officer, commission, convention or tribunal au¬ 
thorized to take cognizance of said claim, as may 
be deemed best for my interests: Now, therefore, 
this agreement witnesseth. that in consideration 
of their services in the prosecution of said claim, 

I hereby agree to pay said Ralston & Siddons a 
fee or compensation equal to 33*4 per centum of 
the amount which may be allowed on said claim. 
The officers of the government are hereby di- 
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rected to deliver to said attorneys the check, draft, 
certificate or other medium of payment that may 
be issued in settlement of said claim, and a lien 
ui>on said check, draft, certificate or other medium 
of payment is hereby recognized by me in favor 
of said attorneys, for said fee until payment there¬ 
of : and I hereby agree to pay from time to time 
all necessary costs arising in the prosecution of 
said claim for taking testimony, and to execute 
such powers of attorney as may be necessary or 
convenient for the successful prosecution and col¬ 
lection of said claim”. 

They prosecuted the claim before the Court of Claims 
of the United States, which on the 17th day of January, 
1010, allowed it, in the sum of $2,045. Congress made 
an appropriation for the payment of this and other al¬ 
lowed claims by act of March 4, 1015, (No. 280, Stat¬ 
utes, 3d Session, 63d Congress. 

The officers in the Treasury Department, in the pay¬ 
ment of said claim, delivered to said attorneys a war¬ 
rant for their fee payable out of said appropriation for 
only the sum of $580, being 20 per cent of the amount of 
the claim collected in accordance with the act. They 
thereupon duly presented their claim for $302.68 to the 
administrator of the estate of said claimant, which was 
disallowed by the probate court and on appeal by the 
circuit court, because of the provisions of the act of Con¬ 
gress, making the appropriation in payment of the claim 
limiting the attorneys’ fee to 20 per cent of the amount 
collected. 

The opinion of the court is brief, and we therefore 
quote it in its entirety. 

“It is contended by appellant that said section 
4 of the act appropriating money in payment of 




the claim of Laura J. Dills is unconstitutional and 
in conflict with the Fifth Amendment of the Con¬ 
stitution of the United States, and that it deprives 
appellants of their property without due process 
of law. It is not denied that the parties had the 
right to make the contract entered into, nor that 
the claim was collected from the government out 
of the appropriation of money made by Congress 
for payment thereof. Contracts for the payment 
of fees to attorneys contingent upon the collection 
of claims against the United States have been 
upheld. Taylor v. Bemiss, 110 U. S., 42, 3 Sup. 
Ct.. 441. 28 L. Ed.. 04; Nutt v. Knut, 200 U. S., 
12, 20 Sup. Ct.. 210, :>0 L. Ed., 348. 

It will not be contended that if this contract had 
been made for the collection of a claim against the 
government for which an appropriation had al¬ 
ready been made limiting the attorney's fee to 
the payment of not more than 20 per cent of the 
amount recovered and making it unlawful to 
charge more than said amount that no action could 
have been maintained for the collection of more 
than said per cent as provided bv the terms of the 
act of Congress making the appropriation for the 
payment of the claim. Appellants contend, how¬ 
ever. that their right to the compensation pro¬ 
vided in the contract for service performed was 
complete upon the allowance of the claim by the 
Court of Claims and vested in them a right to the 
recovery from their client an amount equal to one- 
third of the amount allowed on the claim. The 
phrase, ‘the amount which may be allowed on said 
claim.’ in connection with the per cent agreed to 
be paid as compensation, referes necessarilv to the 
amount collected and realized from the govern¬ 
ment in payment of the claim, and not the mere 
order of the Court of Claims ascertaining the 
amount due the claimant and liquidating it by al¬ 
lowance. The government was no more indebted 
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to the claimant for the property taken or destroyed 
during the War, after the amount of it was de¬ 
termined and the allowance made by the Court of 
Claims and no more obligated to its payement 
than it was before. This was but a recognition of 
the justness of the claim that existed not because 
it was allowed by said court, but because the 
claimant’s property had been taken by the gov¬ 
ernment under such circumstances as required it 
to make compensation therefor. 

Neither was such allowance or judgment of 
the Court of Claims a satisfaction or payment 
of the claim, but only a determination by the tri¬ 
bunal authorized by the government to make it of 
the amount the government recognized would 
compensate the claimant for the loss. Its pay¬ 
ment could no more be compelled after than be¬ 
fore such allowance. The parties to the contract 
knew and recognized this in making it, and au¬ 
thorized the attorneys to prosecute the claim be¬ 
fore any and all tribunals, courts, and departments 
of the government before the Congress of the 
United States or before any officer, commission, 
convention, or tribunal, authorized to take cog¬ 
nizance of the claim and authorized the officers 
of the government to deliver to the attorneys the 
check, draft, certificate, or other medium of pay¬ 
ment that was issued in settlement of the claim, 
giving a lien thereon in favor of the attorneys for 
said fee until its payment. In other words, it is 
manifest from the contract that the parties rea¬ 
lized that the claim could only be paid by an ap¬ 
propriation voluntarily made by the government 
and necessarily contracted with reference to such 
appropriation and the terms thereof. This ap¬ 
propriation was in effect conditioned upon the 
limitation of 20 per cent only of it to the payment 
of any attorneys’s fees contracted for by the 
claimant and binding upon the parties thereto, and 
certainly upon the attorneys who accepted the 20 




per cent prescribed by the appropriation act and 
were paid same by the officers of the government 
in the payment of the claim out of the appropria¬ 
tion made therefor. The attorneys nor the claim¬ 
ant had anything from which payment of the 
claim could be realized, regardless of the justice 
thereof, nor under the terms of the contract was 
any debt created for the attorney’s services, re¬ 
gardless of their value, until the appropriation of 
the money was made bv the act of Congress. If 
such appropriation had never been made, nothing 
could have been realized by the client nor any 
debt created by the contract for the payment of 
any attorneys’ fee. 

_ In Rail v. Halsell, 161 U. S.. 72, 16 Sup. Ct., 
.V>4, 40 L. Ed., 622, a case where the attorney was 
to be paid out of the amount of the claim re¬ 
covered from the government, the court said: 

‘Although he prosecuted the claim before the 
Department of the Interior, and that department 
recommended payment of a certain sum upon the 
claim, yet before that sum had been paid, or Con¬ 
gress had made any appropriation for its pay¬ 
ment. and, therefore, before he had either re¬ 
covered or received any money from the United 
States, or was entitled to any compensation by the 
terms of the contract now sued on. Congress 
passed the act of March 6, 1891 (26 Stat., 504, 
c., 1126)/ 

—and held the attorney bound by the limitation 
of the fee prescribed by the appropriation act. 

We are aware that in Moyers v. Fahey, 43 
Wash. Law Rep., 691. the court decided a like 
question differently to the conclusion reached 
herein, but we do not regard the opinion as sup¬ 
ported by sound reason or authority, and do not 
follow it. 


The judgment is affirmed.” 




It is respectfully submitted that the decree of the court 

below should be reversed, with directions to dismiss an- 
pellees’ bill. 

Respectfully submitted, 

John E. Laskey, 

United States Attorney , D. C.; 
Mabry C. Van Fleet, 

Special Assistant U. S. Attorney , 

For Appellants. 
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(Hour! at Appeals,liatrirt of (Eolambta 

October Term, 1916. 


No. 3,021. 


Sue Erskine Newman, Administratrix of Estate of 
Ursula Ragland Erskine, Deceased; William G. 
McAdoo, Secretary of the Treasury, and John 
Burke, Treasurer of the United States, Appellants, 

v. 

Ida M. Moyers and Charles F. Consaul, Partners, 
Trading as Moyers and Consaul, Appellees. 

BRIEF FOR APPELLEES, 


Preliminary Statement of Case. 

While appellants assigned numerous errors in the action 
of the court below, they have abandoned all of them in their 
brief, save assignments 1, 2 and 11, thus presenting for 
consideration of this court a single point of law, i. e., 
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whether or not the provisions of Section 4 of the Act ap¬ 
proved March 4. 1915 (38 Stats., 962-996), and commonly 
known as the ••Omnibus Claims Bill," is constitutional and 
valid. 'I hat section in terms attempted to abrogate any and all 
contracts theretofore made between claimants for payment 
of whose claims appropriations were made in said act. inso¬ 
lar as they provided for payment by claimants to their coun¬ 
sel of contingent counsel fees in excess of twenty per centum 
(20'-,' ) of the sums so appropriated, and making it a mis¬ 
demeanor for counsel to accept any fee greater than twenty 
per centum (20'/ ) of collection. 

Facts of the Case. 

As set forth in the original and amended bills of com¬ 
plaint filed by api>cllees (plaintiff's below), by a contract 
executed April 26. 1907 (Exhibit 2. p. 6, record), Mrs. 
I rsula Ragland Erskine employed appellees (the firm of 
Moyers and Consaul). as her attorneys at law, to prosecute 
her claim against the United States Government, for just 
compensation for certain private property taken from her 
and her co-owners by United States military forces, under 
proper authority, during the Civil War. It was provided 
by said contract that Mrs. Erskine was to pay said attorneys 
a contingent attorney fee-of “a sum equal to fifty per cen¬ 
tum (.s0'r ) of the amount which may be collected upon 
said claim.” 


Fee Agreement. 

I his memorandum of agreement, witnesseth: That 
I, l rsula Ragland Erskine. of Huntsville, Ala heir 
of George Orville Ragland and John D. Ragland, de¬ 
ceased, have employed Moyers & Consaul. of Wash¬ 
ington, D. C., and each of them as my attorneys to 
prosecute my claim against the Government of the 



Lnited States for property taken from me and my co- 
owners by U. S. military forces during the Civil War, 
being pending case Xo. 12,837, Cong., in the Court of 
Claims, and anv continuation of said claim, and in 
consideration of their professional services in the prose¬ 
cution of said claim, I hereby agree to pay them as a 
fee a sum equal to fifty per cent ( 50(1 ) of the amount 
which may he collected upon said claim, said fee to he 
a lien on any warrant that may he issued in payment of 
said claim. 

Witness my hand this 26th day of April, 1907, in 
the County of Madison, State of Alabama. 

Ursula Ragland Erskine. 
Witness to signature: 

A. R. Erskine. 

As set forth in the original and amended hills, pursuant 
to said employment, Moyers and Consaul entered vigorously 
upon the prosecution of said claim of Mrs. Erskine and her 
co-claimants; that in connection with the prosecution of said 
claim, appellee Consaul went from the city of Washington 
to Alabama, taking with him a Special Commissioner of 
the Court of Claims, and did there secure the testimony of 
witnesses in support of the claim; that thereafter Mrs. 
Erskine was herself examined in the city of Washington, 
as a witness in behalf of herself and her co-claimants; that 
thereafter appellee. Ida M. Moyers did take the deposition 
of an important witness in the city of St. Louis, Missouri, 
all at the excuse of appellees. 

It is further alleged in the hills of complaint that, after 
completion of all obtainable testimony, appellees filed an 
abstract of all testimony, with various briefs, in the Court 
of Claims, and such further proceedings were had so that, 
on January 10, 1010, certain findings of fact, favorable to 
the claim, were filed by said court, which findings were cer¬ 
tified to Congress on motion of appellees. (For the Find- 
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ings of Fact of the Court of Claims, see Exhibit 3, p. 7. 
record.) 

It is further alleged that after certification of said find¬ 
ings to Congress, said claim remained pending before Con¬ 
gress without final action, for a period of more than five 
years; that by Act of Congress approved March 4, 1915 (38 
Stats., 962-963), an appropriation in the total sum of 
$5,510 was made in favor of Mrs. Erskine and her two co- 
claimants, whereof the undivided interest of Mrs. Erskine 
was one-third, amounting to $1,836.66. 

It will be noted that the original bill of complaint was 
filed during the lifetime of Mrs. Erskine, and alleged that 
she refused to pay or to assent to pay to appellees any sum 
on account of their agreed fee save and except a sum equal 
to twenty per centum (20%), and that her sole ground for 
refusal to pay the full sum agreed to be paid by her as a 
fee was the fact that in said act of appropriation it was 
provided (38 Stat., 996) : 

Sec. 4. That no part of the amount of any item 
appropriated in this hill in excess of twenty per centum 
thereof shall l>e paid or delivered to or received by 
any agent or agents, attorney or attorneys on account 
of services rendered or advances made in connection 
with said claim. 

It shall be unlawful for any agent or agents, attorney 
or attorneys to exact, collect, withhold or receive any 
sum which in the aggregate exceeds twenty per centum 
of the amount of any item appropriated in this bill on 
account of services rendered or advances made in con¬ 
nection with said claim, any contract to the contrary 
notwithstanding. Any person violating the provisions 
of this Act shall he deemed guilty of a misdemeanor, 
and upon conviction thereof shall be fined in any sum 
not exceeding $1,000. 

During the pendency of this suit, Mrs. Erskine died, and 
her administratrix (her daughter), Mrs. Sue Erskine New- 




man, entered a voluntary appearance and filed by her coun¬ 
sel a motion to dismiss the amended bill, said motion hav¬ 
ing the legal effect of a demurrer under existing practice. 

In the amended bill, setting forth the appointment of 
Mrs. Newman as such administratrix, it is alleged that Mrs. 
Newman has examined the contract of employment above 
referred to, and admits it to l>e genuine, and although uni¬ 
ting to fulfill its terms, she l>elieves that she is prohibited 
by said alxwe-quoted statute from doing so. (See Amended 
Bill, p. 11, record.) 

The original bill prayed the appointment of a receiver to 
take in hand the fund involved, i. c., said sum of $1,836.66, 
to await the further order of the court; and, in effect, that 
it be decreed that the plaintiffs (appellees) have and recov¬ 
er from Mrs. Erskine the full agreed counsel fee, i. c., 
$918.33, with costs; and that the Secretary of the Treasury 
and the Treasurer of the United States be enjoined from 
paying over said fund of $1,836.66 to Mrs. Erskine. 

The amended bill prayed slightly different relief, in that 
while praying a decree against the appellant, Mrs. Newman, 
as administratrix, etc., it prayed that the Secretary of the 
Treasury and the Treasurer of the United States be com¬ 
manded to pay said fund of $1,836.66, into the registry 
of the Court, and that upon making such payment, they go 
hence without day. 

The decree finally entered is found on pages 18, 19, rec¬ 
ord, and was in accordance with the prayers of the amended 
bill. 

The motions to dismiss, like demurrers, admit all material 
facts well pleaded, and, therefore, in this present considera¬ 
tion of the case it must be taken as true that the decedent, 
Mrs. Erskine, did make the fee contract above mentioned; 
that appellees, as her attorneys before the Court of Claims, 
did vigorously and successfully prosecute the claim, before 
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the Court of Claims, a court of record, as evidently con¬ 
templated by the parties to said contract, and as plainly 
indicated in the fee contract of April 26, 1907 (pp. 6, 7, 
record ), where the case was described as “pending case No. 
12,837, Cong., in the Court of Claims/’ 

It will be noted that Moyers and Consaul nowhere un¬ 
dertook to render any services save such as any reputable 
meinlxT of the bar might rightfully and properly undertake 
and perform. 

With this brief statement of the facts of the case we 
now proceed to the argument on the law applicable. 

Counsel for appellees will first present the law in what 
seems to them to be a logical manner, and will then ad¬ 
dress themselves, so far as may seem necessary, to replying 
to the brief of appellants. 

For brevity, we will hereinafter refer to Sue Erskine New¬ 
man. administratrix of Ursula Ragland Erskine. as the ap¬ 
pellant, and when referring to the other appellants, the 
Secretarv of the Treasury and the Treasurer of the United 
States, will descrite them specially. This because there will 
lx? frequent occasion to refer to her, and less frequent oc¬ 
casion to refer to the other appellants. 

In order that the court may have before it some general 
information as to the prosecution of Civil War claims, and 
as to their general nature, we will here sketch briefly the 
history of such claims. 

History of Civil War Claims. 

By act of March 3, 1863 (12 Stat., 765) the Court of 
Claims was given jurisdiction to render judgment in claims 
founded on any law of Congress, regulation of an execu¬ 
tive department, or upon any contract, express or implied, 
this act amending the prior act of Feb. 24, 1855 (10 Stat., 
612). 
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Under said act of 1863, the Court of Claims had juris¬ 
diction of a claim arising from the appropriation of prop¬ 
erty during the Civil War. (See Grant v. U. S., 1 Ct. 
Cl., 41.) 

By act of July 4, 1864 (13 Stat., 381), however, the 
Court of Claims was deprived of jurisdiction of any claims 
arising from the Civil War, the prohibition applying even 
to pending cases. (Corl>et v. U. S., 1 Ct. Cl., 139.) 

That same act, however, gave jurisdiction to the Quarter¬ 
master General and Commissary General to entertain such 
claims of loyal citizens, arising in States not in insurrection. 

The act of March 3, 1871 (16 Stat., 524), established 
what is commonly known as the Southern Claims Commis¬ 
sion, with authority to consider the war claims of all loyal 
citizens arising in insurrectionary States, but with a num¬ 
ber of qualifications, such as providing that no claims for 
rent could 1>e considered bv that commission. 

The proceedings before that commission were not at all 
in accord with ordinary legal principles applied in judicial 
tribunals. Reports were made each year to Congress by the 
commission, and the claims allowed by it \v ere regularK 
paid bv appropriations made by Congress. 

That commission went out of existence in 1880. There 
was such general complaint by persons whose claims had 
l>een rejected by it, or by those whose claims did not come 
within the jurisdiction of the commission, that Congress 
enacted what is commonly termed the Bowman Act ( Act 
of March 3, 1883, 22 Stat., 485), providing that any com¬ 
mittee of Congress might refer to the Court of Claims am 
claim not barred by any law of Congress, and containing 
various restrictive provisions which made the jurisdiction 
very narrow. The Court of Claims was directed by that 
act to find the facts of the claim, the loyalty of the claimant 
to be determined by a preliminary inquiry as jurisdictional 



to finding the facts on the merits of the claim, the facts to 
lie reported by the court to the House by which the claim 
was transmitted to the court. 

This jurisdiction to find and report the facts pertaining 
to claims was materially enlarged by what is generally 
known as the Tucker Act (Act of March 3, 1887, 24 Stat., 
505), Section 14, providing for the reference by resolution 
of the House of Congress in which a bill might be pending, 
of any bill providing for the payment of a claim (other 
than a pension), or for any gift, grant or Ixwnty. 

Bv Act of June 25. 1910 (36 Stat., 837), Section 14 of 
the Tucker Act was amended so as to require the Court of 
Claims, in cases referred under that act, to reports the facts 

“together with such conclusions as shall be sufficient 
to inform Congress of the nature and character of the 
demand, either as a claim, legal or equitable, or as a 
gratuity, against the United States.” 

No such conclusion was reported in the Erskine claim, as 
that case was tried several months lie fore the enactment 
calling for such conclusions. 

By enactment of the Judicial Code of March 3, 1911, 
Section 151 of that code took the place of the prior Bow¬ 
man and Tucker Acts, which were repealed by the code, 
leaving the jurisdiction practically what it was under Sec- 
tion 14 of the Tucker Act. 

After enactment of the Bowman and Tucker Acts, many 
Civil War claims were tried by the Court of Claims, and 
the findings therein were certified to Congress and were 
made the basis of appropriations from time to time, by the 
following Omnibus Claims Acts: 

Act March 3. 1891 (26 Stat., 1445), appropriating 
$573,763.30. 
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Act March 3, 1899 (30 Stat., 1161), appropriating 
$1,722,65579. 

Act May 27, 1902 (32 Stat., 207), appropriating 
$444,503.10. 

Act Feb. 24, 1905 (33 Stat., 743), appropriating 
$1,197,272.60. 

The above amounts are taken from Page 2, of House 
Report No. 97, 63d Congress, 2d Session, on the War 
Claims Bill which became the Act of March 4, 1915. It is 
here to be noted, that in none of all said general claims 
bills, was there any provision limiting or even referring to 
the matter of counsel fees, for services rendered in the 
Court of Claims. 

All the claims covered by the Act of March 4, 1915, had 
l)een tried by the Court of Claims under the Bowman Act, 
Tucker Act or Sec. 151 of the Judicial Code. 

All of these Claims Appropriation Acts designated by 
items the precise sum to be paid to each claimant, “in ac¬ 
cordance with findings of the Court of Claims." 

The House report alx>ve mentioned (pages 4-8) gives 
in general terms the proceedings 1>efore the Court of Claims 
in the consideration of such claims. 

As set forth in the War Claims Committee’s report men¬ 
tioned, the claim must l)e stated in detail in a formal verified 
petition filed in the Court of Claims; depositions of the wit¬ 
nesses are taken as in chancery practice, counsel for claim¬ 
ants and for the United States being present. Counsel for 
the Government also usually make independent investiga¬ 
tion in the field, with a view to discovering any facts ad¬ 
verse to the claimant. In some cases witnesses are called 
in behalf of the Government. 

After the testimony has been taken, briefs are filed by 
counsel on each side, and many cases argued orally before 
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the court. Every case is actively defended by counsel repre¬ 
senting the L nited States, under direction of an Assistant 
Attorney General. 

As stated bv the Committee on War Claims of the House 
of I\ep? esentatives in said report on this very act! 

The findings of fact made by the Court of Claims, 
and which have l>een considered in connection with 
every claim included in this bill, represent the result 
reached by the court after the trial of each case. The 
standing expression used by the Court of Claims in¬ 
troductory of its findings of fact is as follows: 

-appeared for the claimant, and the 
Attorney General, by Mr. _ his as¬ 

sistant and under his direction, appeared for the de¬ 
fense and protection of the interests of the United 
States. 

The court, upon the evidence, and after considering 
the briefs and arguments of counsel on lx>th sides, 
makes the following findings of fact.” 

()n page 8 of said committee report it is mentioned that 
it often happens that witnesses are widely scattered, and 
that testimony must be taken in several different places or 
States, the attendance of counsel both for the United States 
and for the claimant being necessary. 

It is plain, from what has l>een here stated, taken from 
an official source, to which reference may l>e properly made, 
that the services of counsel in these cases are purely legal, 
professional services, rendered by members of the bar*of 
the C ourt of C laims. Admission to the bar of that court 
is restricted by rules of the court to those persons who have 
been admitted to practice in the highest court of the juris¬ 
diction wherein they reside. 

It is worthy of more than passing notice, also, that on 
p<*gt 8 of snid committee report the following statement is 
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made with reference to claims tried by the Court of Claims 
under the Bowman and Tucker Acts: 

I he reports of the Assistant Attorney General in 
charge of the defense of cases in the Court of Claims 
show that since the enactment of the Bowman Act, on 
March 3. 1883, and of the Tucker Act, on March 3, 
1887, practically two claims out of every three that 
have l>een referred to that court under these acts have 
1>een either dismissed or made the subject of adverse 
findings, and it further appears that even when allow¬ 
ances have l>een made by the Court of Claims the 
claims have l>een so scaled down or reduced by that 
court that the total of favorable findings during the 
long period mentioned of about 28 years, have l>een 
only about 8 per cent of the total amounts claimed in 
all the cases referred. 

We quote that official statement for the purpose of show¬ 
ing by the records that the successful prosecution of a claim 
in the Court of Claims is something more than a merely 
perfunctory performance on part of counsel, and that the 
prosecution of such claims is a matter of great business 
hazard and risk to counsel when done upon purely con¬ 
tingent fee contracts. 

The foregoing will doubtless l>e sufficient to give to the 
court a correct general idea as to the nature of services 
rendered by counsel for claimants in this class of cases. 

Prior Decisions on This Statute. 

The constitutionality of the provisions of Section 4 of 
the Act of March 4, 1915, has been formally passed upon, 
and made the subject of opinions in many courts of which 
counsel for appellants have knowledge. 

The first case was that of Moyers and Consaul v. Fahey 
(43 Wash. Law Reporter, 691), decided by the Supreme 
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Court of the District of Columbia. In the opinion ac¬ 
companying the judgment, the court considered the subject 
at some length, and held the provisions of the section un¬ 
constitutional, in so far as they attempted to prevent counsel 
from compelling compliance by clients with valid fee agree¬ 
ments, whereunder services had been rendered prior to said 
act. For the convenience of the court, a copy of the Wash¬ 
ington Law Reporter containing said opinion is appended 
to this brief. 

Xext in order of time was the decision of the Supreme 
Court of Arkansas, in case of Ralston v. Dunaway, Adm’r, 
(184 S. W., 425), which held, in effect, that no rights of 
counsel attached under contingent fee contracts in such cases 
as were covered by said act, prior to the actual, physical 
receipt by claimants of the money found due by the Court 
of C laims, and that for that reason, the enactment was valid 
l>ecause it did not deprive counsel of any vested property 
rights. I hat opinion is quoted in full in appellants’ brief, 
filed herein, pp. 43-46. 

The third decision was that of the Supreme Court of Ten¬ 
nessee, in Movers, ct al ., v. City of Memphis (186 S. W., 
105). The opinion in that case is a very elaborate one, 
containing a very full review of all the principal authorities 
pertinent to the case, and it was held by that court that said 
statute was unconstitutional in that it deprived counsel of 
their 1 i 1 >erty of contract and of their propertv, in violation 
of the h ifth Amendment. For the convenience of this 
court we append to this brief a full copy of that opinion. 

We think we may with propriety state for the informa¬ 
tion of the court that, not only has appellees’ present posi¬ 
tion l>een sustained by the Supreme Court of the District, 
and bv the Supreme Court of Tennessee, in the cases cited, 
but trial courts in at least ten different States have likewise 
held that the fee limitation in said Act of 1915 was un- 
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constitutional and void, and contract counsel fees in excess 
of twenty ]>er centum of the appropriation have been or¬ 
dered paid by administrators and executors, by court or¬ 
ders or decrees, notwithstanding such enactment. 

In the appendix to this brief, we quote orders or decrees 
from a district court of Louisiana, a chancery court of 
Mississippi (courts of general jurisdiction), from a probate 
court of Alabama, and an instruction to a jury in a circuit 
court of Missouri, all to the effect that a contract fee of 
more than 20% should be paid, notwithstanding the enact¬ 
ment of March 4, 1915. 

In referring to the decision of the Supreme Court of the 
District in what is commonly termed the “Fahey” case, it 
will be understood that we do so for the purpose of (1) 
showing the reason of the court l>elow in entering the de¬ 
cree in the instant case, and (2) for the purpose of showing 
to this court the action of the court below, which has ap¬ 
pealed with such favor to the courts of numerous States 
of the Union, and under the rule in which case, numerous 
fees have been paid to counsel. 

It is recognized, of course, that the decisions of the Su¬ 
preme Courts of Arkansas and of Tennessee are not con¬ 
trolling in this court, but may l>e examined in the effort to 
secure any light obtainable. As the courts of Arkansas and 
of Tennessee reached exactly contrary opinions, it follows 
that this court will naturally weigh them for the purpose of 
determining which of them is founded upon sound legal 
principles, and which of them is erroneous. Counsel for 
appellees venture the view that a careful scrutiny of the two 
opinions will show that of the Tennessee court to be predi¬ 
cated upon fundamental principles concerning the correct¬ 
ness whereof there is no room for question, while that of 
the Arkansas court is open to serious criticism. It will be 
noted, also, that the Tennessee court acted with the Arkan- 



14 


sas opinion lie fore it, and after consideration thereof re¬ 
fused to foil me it, using the following language : 

“We note, however, that the Supreme Court of Ar¬ 
kansas, in Ralston v. Dunaway, 184 S. \\\, 425 (Adv. 
Sheet, May 3,1916), has passed upon the question, and 
held that Section 4 of the Appropriation Act of 1915, 
now in question, was constitutional, and binding upon 
the parties in that case. After reviewing that case, we 
arc not convinced of its soundness.” 

In its decision the Supreme Court of Arkansas wholly 
misapplied and misconceived the decision in Ball v. Halsell, 
161 U. S., 72, as can be readily shown. 

The Arkansas court said that the services of counsel in 
Indian Depredations had been rendered l>efore the Interior 
Department, prior to the enactment of the act of March 3, 
1891 (26 Stat., 851), which limited counsel fees, and that, 
notwithstanding that fact, the U. S. Supreme Court had 
sustained the validity of such fee limitation. So far as it 
goes, that statement of fact was correct, hut, what the Ar¬ 
kansas court evidently overlooked, was that the claim was 
ultimately collected, not localise of any such prior services, 
rendered before the Interior Department , but directly 
through services rendered in the Court of Claims, after the 
enactment of the law giving that court jurisdiction to hear 
and determine such causes. 

To make the Ball-Halsell case at all analogous to the case 
at bar or to the case decided by the Arkansas court, the facts 
of the Ball-Halsell case would have to l>e so changed as to 
make the ultimate collection of the claim there involved 
dependent upon the services rendered prior to the enactment 
of 1891. Had that l>een the fact in that case, the decision 
might have been different. 

There is no getting away from the fact that the thing 





15 


which was paid in the Ball-Halsell case, was the thing ad¬ 
judicated by the Court of Claims. Hence, the services of 
counsel which brought alxxit the collection of the claim 
must have been rendered after the enactment of the statute 
limiting counsel fees, because the same act that conferred 
jurisdiction in such cases on the Court of Claims was the 
act which limited attorney fees. 

W e will hereinafter fully consider the case of Ball v. 
Halsell, and will show that it has nothing in common, on 
principle, with the case at bar. There the demand which 
was being prosecuted was not a constitutional claim against 
the United States; it was a mere demand against an Indian 
tribe, growing out of a tort, and the whole matter of Indian 
affairs is one over which Congress has always been held to 
have plenary power, the Indians being wards of the Gov¬ 
ernment. 

The Arkansas court also failed to distinguish l>etween 
a right which may l>e vested, although of no immediate en- 
forcibility, and one susceptible of being made forthwith 
productive of tangible results. 

To illustrate. A reversionary estate or an estate in re¬ 
mainder, is a vested property right, although it does not 
carry with it any immediate enjoyment of the land. If it 
is after an estate pur autre z*ie, the time of its enjoyment 
must l>e wholly indefinite, because dependent on the death 
of the owner of the life estate; but that would not give 
Congress the right to nullify all such estates in remainder. 
Yet, were the theory of the Arkansas court correct, no 
right not susceptible of l>eing immediately reduced to ac¬ 
tual possession, can be considered property. 

If that were true, then what would l>e the status of a 
policy of fire insurance? There the insured pays in advance 
for a certain right — the right to demand either wholly or in 
an agreed part, any loss which he may thereafter suffer 
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through damage to his property by fire. Has not the 
insured a property right in his contract or policy? If not, 
then what has lie in return for the premium paid? Yet no 
one can say when that property right will be productive of 
»m\ tangible result, or whether it will ever bring anything. 

According to the theory of the Arkansas court, however, 
and of appellants in this case, it would lie within the power 
of Congress (at least if exercised as an incident to some 
general constitutional power) to annul all existing fire in¬ 
surance policies, unless the loss had already occurred. That 
such a thing might be made incidental to some undoubted 
power of Congress is readily imaginable. Suppose the 
owner of certain goods to l>e shipped from one State to 
another, by common carrier, desires to protect himself 
against loss by fire until such time as the goods are delivered 
to the consignee. Such a policy of insurance would cer¬ 
tainly be a proper one. 1 he policy, however, would cover 
only a period during which the goods were a subject of in¬ 
terstate commerce. 

As per the theory of the Arkansas court, and of appel¬ 
lants, Congress, having constitutional power to regulate in¬ 
terstate commerce, would have an incidental power to enact 
that all existing policies of fire insurance covering goods 
while subject of interstate transportation should be deemed 
null and void. \\ ould this court hold such an enactment 
valid ? \\ ould it not be held that the contract of insurance 
already made, constituted property of the insured? 

It may be conceded perhaps that Congress might enact a 
law prohibiting, for reasons deemed good and sufficient, the 
issuing of any such insurance policies in the future, just as 
in the Indian Depredation Act of March 3. 1891, it enacted 
that for services thereafter rendered in the Court of Claims, 
in prosecution of such claims, the attorney fee should not 
exceed a certain percentage of the sum recovered. 
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Reverting again to the Arkansas decision, that court sug¬ 
gests that, had appropriation never been made for payment 
of the war claim, the attorneys could never have realized 
anything, and there would have been no debt created for 
payment of the attorney fee. 

The statement made is obviously correct, but it would be 
equally true in the case just supposed, of a fire insurance 
policy. The insurer can not l>e coni]>elled by the insured 
to pay anything on account of the policy, unless and until 
a loss occurs, but it does not therefore follow that the right 
of the insured is not a property right. In short, the state¬ 
ment referred to, like many obviously true, which might be 
made, is wholly immaterial. 

Again, let it be supposed that, in any federal court, a 
judgment against a private person is secured through pro¬ 
fessional services of a lawyer, acting under a contingent fee 
contract, such as has been recognized by the courts, that the 
judgment has not yet been satisfied either by voluntary 
payment or on execution. Could Congress, under a general 
power to establish courts inferior to the Supreme Court, 
enact a valid law which would abrogate the right of that 
lawyer to his agreed fee after he had reduced his client’s de¬ 
mand to a judgment? Would not such an enactment be in 
plain disregard of the Fifth Amendment, in that it would 
deprive that lawyer of a property right under his contract? 

What difference can be pointed out, between such a case, 
and one wherein the judgment or ascertainment of the sum 
due, is rendered against the United States? 

Apparently, the Arkansas court thought that there could 
l>e no vested right in or under a contract, unless the contract 
is one which may be immediately enforced. 

The theory of the Arkansas court is also plainly in direct 
conflict with the decision of the Supreme Court in case 
of McGowan v. Parish. 237 U. S., 285, for in that case 
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McGowan and Brookshire were given judgment for agreed 
counsel fees in connection with the collection of a claim 
against the United States, notwithstanding the fact that 
their client had attempted to dismiss them from the case 
prior to settlement, and even prior to the rendering of the 
judgment which made collection possible. 

Now, if McGowan and Brookshire had no property right 
in and under their contracts with the claimant, then the 
claimant might have dismissed them and have abrogated 
his contract with them at any time prior to the physical pay¬ 
ment of the money by the government. The Supreme Court 
held that the claimant could not abrogate his contracts with 
his attorneys, and permitted recovery to Brookshire and to 
the executrix of McGowan. 

It is to lie noted, further, that the suit in that case, like 
the suit in the case at bar, was brought prior to actual pay¬ 
ment of the money by the Treasury Department. It is true 
that the money was actually physically paid by consent of 
all parties, during pendency of that suit, but that payment 
had no effect save to eliminate the Treasury officials from 
the suit, the bill in which prayed an injunction against pay¬ 
ment. 

McGowan and Brookshire recovered on the case pleaded 
in their complaint and upon proofs adduced in support there¬ 
of, and that complaint was filed l>efore actual payment of 

the fund, and was filed, in part, in order to prevent payment 
to the claimant. 

There would seem to l>e no reasonable possibility of 
reconciling the Arkansas decision with the decision in Mc¬ 
Gowan v. Parish. 237 U. S., 285. 
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THE FEE LIMITATION FORMING A PART OF 
THE WAR CLAIMS ACT IS UNCONSTITUTIONAL. 

The Fifth Amendment to the Constitution reads as fol¬ 
lows (emphasis ours) : 

Xo person shall he held to answer for a capital, or 
other infamous crime, unless on a presentment or in¬ 
dictment of a Grand Jury, except in cases arising in the 
land or naval forces., or in the militia, when in actual 
service in time of war or public danger; nor shall any 
person he subject for the same offense to be twice put 
in jeopardy of life or limb; nor shall l)e compelled in 
any criminal case to l>e a witness against himself, nor be 
deprived of life, liberty or property, unthout due pro¬ 
cess of laze; nor shall private proj>erty be taken for 
public use, without just compensation. 

It is maintained by appellees herein that the enforce¬ 
ment of the provisions of the Act of March 4, 1915, at¬ 
tempting to limit their right to collect from the individual 
appellant the attorney fee provided to Ik 1 paid, infringes 
the above amendment in the following particulars: 

First. Said provisions are in direct derogation 
of appellees’ liberty, in that it is sought to there¬ 
by limit their liberty of contract, without due pro¬ 
cess of law, the contract made by appellees with 
their client not being in contravention of any stat¬ 
ute or opposed to public policy. 

Second. Said provisions attempt to deprive ap¬ 
pellees of their property without due process of 
law, in that it is sought thereby to deny to them 
the compensation theretofore earned by them in 
accordance with their lawful contract made with 
their client, and in effect attempt to take from 
appellees a part of their said agreed and previously 
earned compensation and to make the same the 
property of the appellant. 





LIBERTY OF CONTRACT GUARANTEED. 

While the term “contract" is not found in the Fifth 
Amendment to the Constitution, the word “liberty" therein 
used has lieen often construed by the courts as meaning 

something vastly broader than the mere absence of physical 
duress. 

As stated in numerous decisions, in effect, under our 
Constitution the words “liberty,” and “property,” are some¬ 
times of nearly the same meaning, so that it is impossible to 
draw any sharp line l>etween the two words. Hence, it 
will be noted that quotations from decisions under the 
heading of Liberty, will l>e found to often overlap and 
cover also the heading “Property.” 

In Adair v. I . S., 208 L . S., 161, the court had before it 
the question of the constitutionality of an act of Congress 
declaring it a criminal offense for an agent or officer of an 
interstate carrier to discharge an employee because of his 
membership in a labor organization. In holding the act to 
be unconstitutional, the court, speaking bv Justice Harlan, 
said (emphasis l>eing ours) : 

1 he first inquiry is whether the part of the 10th sec¬ 
tion of the act of 1898 upon which the first count of the 
indictment was based is repugnant to the Fifth Amcnd- 
ment of the Constitution, declaring that no person shall 
lie deprived of liberty or property without due process 
ot law. In our opinion that section, in the particular 
mentioned, is an invasion of the personal liberty, as 
well as of the right of property, guaranteed by'that 
amendment. Such liberty and right embrace the right 
tn make contracts for the purchase of the labor of 
others and equally the right to make contracts for the 
sale of one s own labor; each right, however, being sub¬ 
ject to the fundamental condition that no contract 
whatever its subject-matter, can be sustained which 
the law. upon reasonable grounds, forbids as incon- 
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sistent with public interests, or as hurtful to the public 
order, or as detrimental to the common good. 

In Allgeyer v. Louisiana, 165 U. S., 578, 589, 590, the 
court was considering the language of the Fourteenth 
Amendment, prohibiting the States from passing any laws 
depriving any person of life, liberty or property, without 
due process of law, the language of the Fifth and Four¬ 
teenth Amendments lieing identical in this prohibition, and 
the court said (emphasis being ours) : 

The liberty mentioned in that amendment means not 
only the right of the citizen to l>e free from the mere 
physical restraint of his person, as by incarceration, but 
the term is deemed to embrace the right of the citizen to 
1 >e free in the enjoyment of all his faculties; to lie free 
to use them in all lawful ways; to live and work where 
he will; to cam his livelihood by any lawful calling; to 
pursue any livelihood or avocation , and for that purpose 
to enter into all contracts which may be proper , neces¬ 
sary and essential to his carrying out to a successful 
conclusion the purposes above mentioned. 

That language was quoted with approval in case of Will¬ 
iams v. Fears, 179 U. S., 274, in U. S. v. Joint Traffic 
Assn., 171 L\ S., 505-572, and in Addystone Pipe & Steel 
Co. v. U. S., 175 U. S., 211. 

Practically the same construction of the words “liberty” 
and “property,” as used in these amendments, was given by 
the court in Mathews v. People, 202 111., 389, where the 
court said (emphasis being ours) : 

It is now well settled, that the privilege of contract¬ 
ing is both a liberty and a property right. Liberty in¬ 
cludes the right to make and enforce contracts , because 
the right to make and enforce contracts is included in 
the right to acquire property. Labor is property. To 




deprive the laborer and the employer of this right to 
contract with one another is to violate Sec. 2 of Article 
2 of the Constitution of Illinois, which provides that 

“no person shall be deprived of life, liberty or 
property without due process of law.” 

It is equally a violation of the Fifth and Fourteenth 
Amendments to the Constitution of the United States, 
which provide that no person shall Ik* deprived of life, 
lilx-'rty or property without due process of law. 

In ex parte Garland. 4 Wall.. 333, the Court said: 

The attorney and counsellor, being, by the solemn 
judicial act of the court, clothed with his office, does not 
hold it as a matter of grace and favor. The right which 
it confers upon him to appear for suitors, and to argue 
causes, is something more than a mere indulgence, 
revocable at the pleasure of the court, or at the com¬ 
mand of the Legislature. It is a right of whic+rffe 
can only be deprived by the judgment of the court, for 
moral or professional delinquency. 

\\ ith reference to what the court said in that case, it may 
be pertinently asked of what value is the right to appear in 
court and argue causes for suitors, if, after the attorney 
has performed these functions of his profession, lie can he 
deprived by act of Congress of the fruits of his labors? Of 
what value is a right which can be made barren of all tan¬ 
gible results to its possessor? 

Can it he said that there exists any real liberty on part 
of an attorney whose contractual rights are thus denied him 
as is sought to be done bv the act in question ? 

Tn the case of Coffeyvilie Vitrified Rrick & Tile Co. v. 
Perry. 69 Kans., 297-299, which lays down the law sub¬ 
stantially as in Adair v. U. S., 208 U. S., 161, the Supreme 
Court of Kansas said (emphasis being ours) : 
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The right to follow any lawful vocation and to make 
contracts is as completely within the protection of the 
Constitution as the right to hold property free from 
unwarranted seizure, or the liberty to go when and 
where one will. One of the ways of obtaining prop¬ 
erty is by contract. The right , therefore , to contrast 
can not be infringed by the Legislature without vio¬ 
lating the letter and spirit of the Constitution. 

In the case of State v. Kreutzberg, 114 Wis., 530-533- 
534, the theory of the Adair case was announced, and the 

court said: 

It has become settled, for example, that “liberty” 
does not mean merely immunity from imprisonment, 
and that “property” is not confined to tangible objects 
which can be passed from hand to hand; that within 
the former.word is included the opportunity to do those 
things which are ordinarily done bv free men, and the 
right of each individual to regulate his own affairs so 
far as consistent with the right of others; and within 
the latter, those rights of the possession, disposal, man¬ 
agement and of contracting with reference thereto 
which render property useful, valuable and the source o 
happiness, right to pursuit of which is preserved. 

In this case the court also states that it is well established 
that the words “liberty” and “pursuit of happiness” include 
the right of private contract, and that a deprivation of t ie 
right of private contract is equally a deprivation of “liberty. 

In Goldfield Cons. Mines Co. v. Goldfield Miners’ Union, 
159 Fed., 500-515. following the same principle as the Adair 
case, and holding a State statute unconstitutional, the court 

said: 

The terms “life, liberty and property” as used in the 
Federal Constitution, embrace every right which the 
law protects. These include not only the right to hold 
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and enjoy, but also the means of holding, enjoying ac- 
<|u ,r, ng and disposing of property. The right to labor is 
property. It is one of the most valuable and funda¬ 
mental of rights. 1 he right to work is the right to earn 
one s subsistence, to live and to support wife and fami- 
). he right of master and servant to enter into con¬ 
tracts. to agree upon the terms and conditions under 

em- C *****" " employ and the other will labor, is prop- 

Both parties are free to enter into, or refuse to enter 
into tins contract. 

The court further said (emphasis being ours) : 

* * * under our system of government, every man 
has the right to enjoy his liberty and property until it 
is taken away from him by due process of law To 
guard these rights is a true end and aim of our civili¬ 
zation. /he existence of such a right in one man neces- 
saiily imposes upon every other man the duty to re¬ 
spect it. and upon the Government and the courts the 
duty to guard and protect it. 

The case of State v. Goodwill, 33 W. Va„ 179 follows 
the reasoning in the Adair case, and in speaking of contracts 
and the right to contract, the court said : 

Xo one questions the position that, unless the Govern- 
mcm intervened to protect property and regulate trade 
projicrty would cease to exist, and trade would exist 

of oppression: but this does not au- 

™ “ d0 ,or i,s ... »' , » 1 

meaning that the Government can not make contracts for 
its citizens. 

I lie case of Goodcharles v. Wigeman, 113 p a St 431 

was along similar lines, ami the court said of the statute of 
the State: 
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The first, second, third and fourth sections of the 
act of June 29, 1881, are utterly unconstitutional and 
void, inasmuch as by them an attempt has been made 
bv the Legislature to do what, in this country, can not 
be done; that is, to prevent ])ersons who are stii juris 
from making their own contracts. 

In case of Dubuque & Sioux City R. R. Co. v. Richmond, 
19 Wall., 584, it appeared that the railroad company had 
contracted with an elevator company, in consideration of 
construction of an elevator on a river across which there 
was no bridge, to run all grain through the elevator, and 
to pay one cent per bushel for so doing. Later a bridge 
was erected there and it became unnecessary to unload grain 
passing through that point. The railroad company there¬ 
fore failed to comply with the contract, and the elevator 
owner brought suit. 

It was urged that the contract was invalid because it 
laid a burden on interstate commerce. In holding the con¬ 
tract valid, and in referring to the matter of public policy 
involved in the general question, the court, speaking through 
Justice Field said (emphasis being ours) : 

W hen counsel speaks of the public policy established 
by the Acts of Congress mentioned, he must mean 
nothing more than that the Acts were intended to 
facilitate commercial intercourse among the States. Un¬ 
doubtedly such was the case, and it is of great public 
interest that such intercourse should be free and un¬ 
trammelled. Rut if comparisons may be made with re¬ 
spect to a subject of this nature. zve should say that the 
observance of good faith between parties, and the up¬ 
holding of private contracts, and enforcing their obli¬ 
gations, arc matters of higher moment and importance 
to the public welfare, and far more reaching in their 
consequence. 
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In the same case the court also used this language: 

Contracts, valid when made, continue valid and ca¬ 
pable of enforcement, so long, at least, as peace lasts be¬ 
tween the governments of the contracting parties, not- 
w ithstanding a change in the conditions of business 
which originally led to their creation. 

As containing a general declaration of public ]>olicy being 
in lavor of the enforcement of contracts, we refer to the 
case of Baltimore & Ohio Rv. Co. v. Voigt, 176 U. S., 498- 
505; where the court said: 

At the same time it must not l>e forgotten that the 
right of private contract is no small part of the liberty 
of the citizen, and that the usual and most important 
function of courts of justice is rather to maintain and 
enforce contracts than to enable parties thereto to es¬ 
cape from their obligation on the pretext of public 
policy, unless it clearly appear that they contravene pub¬ 
lic right or the public welfare. It was well said by 
Sir George Jessel, M. R„ in Printing & X. Registering 
Co. v. Sampson. L. R., 10 Eq., 465: 

It must not be forgotten that you are not to 
extend arbitiarily those rules which sav that a 
given contract is void as being against public poli¬ 
cy . because it there is one thing which more than 
another public policy requires it is that men of full 
age and competent understanding shall have the 
utmost liberty of contracting, and that their con¬ 
tracts, w hen entered into freelv and voluntarily, 
shall be held sacred, and shall be enforced bv courts 
of justice. Therefore you have this paramount 
public policy to consider—that you are not lightly 
to interfere with this freedom of contract 

Tn Frorer v. People. 141 111 . 171 (reaffirmed in 11? 111.. 

387), the court said: 
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The privilege of contracting is lx>th a liberty and a 
property right, and if A is denied the right to contract 
and acquire property in a manner which he has hitherto 
enjoyed under the law, and which B and C are thus 
allowed by law to enjoy, it is clear that he is deprived of 
both liberty and proj>erty to the extent that he is thus 
denied the right to contract. 

We will now refer specially to the matter of public policy, 
and will show that such a contract as is here involved, and 
which forms the basis of this action, is not opposed to public 
policy. Public policy is to be gathered from the statutes and 
prior decisions of the courts, and we will refer both to the 
statutes and decisions. 

Appellees’ Fee Contract not Opposed to Public Policy 

or Prior Statute. 

By act of February 26, 1853 (10 Stat., 161), it was pro¬ 
vided (emphasis being ours) : 

That in lieu of the compensation now allowed by 
law to attorneys, solicitors, and proctors in the United 
States courts, to United States district attorneys, clerks 
of the district and circuit courts, marshals, witnesses, 
jurors, commissioners, and printers, in the several 
States, the following and no other compensation shall 
he taxed and allowed. But this act shall not be con¬ 
strued to prohibit attorneys , solicitors , and proctors 
from charging to and receiving from their clients, other 
than the Government, such reasonable compensation for 
their services, in addition to the taxable costs, as may 
be in accordance with the general usage in their respec¬ 
tive States, or may be agreed upon between the parties. 

The same provision was carried into the Revised Statutes 
as Section 823, and that section is still the law. 

It is therefore plain that, when the fee contracts whereon 




28 



this suit is based were entered into bv counsel and client, 
there was express statutory authority for the payment to 
counsel appearing in the courts of the United States of “such 
reasonable compensation for their service * * *, as * * * 
may be ayreed upon between the parties." Those words, if 
significant of anything at all. sanctioned the making of fee 
agreements between counsel in federal courts, and their 


clients. 

It is to he further noted that, while the Court of Claims 
was not an existing court when the act of 1853 was enacted, 
yet it was a court of the United States when the act of 1853 
was carried into the Revised Statutes, and therefore, its pro¬ 
visions were just as applicable to counsel appearing before 
that court as to those in any other federal court. 

That was the law at the time the contract involved in this 
case was entered into by client and counsel; it was the law 


during the period that the claim was in process of prosecu¬ 
tion in the Court of Claims; it was the law at the time the 
rights under the fee contract became liquidated by a favor¬ 
able finding or allowance by the Court of Claims, and was 
the law when the \\ ar Claims Act was passed and approved, 
and is still the laze. 

The act of 1853 was referred to by the Supreme Court 
(prior to enactment of the Revised Statutes), in case of In re 
Paschal, 10 Wall., 483. In that case it was held that coun¬ 
sel had a right to compensation for professional services 
rendered, and that the statutory fee bills were only applica¬ 
ble so far as counsel fees were concerned, in matter of re¬ 
covery of costs as between parties to an action, and not as 
between attorney and client, the court saving (emphasis 
being ours) : 


The fee bill adopted by Congress in 1853 recognizes 
this general rule and, in fact, adopts it. By the 1st sec¬ 
tion of that Act it is expressly declared that nothing 
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therein contained shall be construed to prohibit attor¬ 
neys, solicitors and proctors from charging to and re¬ 
ceiving from their clients, other than the Government, 
such reasonable compensation for their services, in ad¬ 
dition to the taxable costs, as may be in accordance with 
general usage in their respective States, or may be 
agreed upon between the parties. 


This same enactment was referred to in case of Mass., 
etc.. Co. v. Township of Gills Creek, 48 bed., 145-147, 
where the court upheld the right of counsel to protection in 
matter of fees, and said (emphasis ours) : 

The courts of the United States seem to protect at- 
torneys in their fees as well as in their taxed costs. In 
Wylie v. Cox, 15 How., 415, the court protected an 
attornev by securing him the percentage contracted to 
be paid him on recovery. In Cowdrey v. Railroad Co., 
93 U. S., 354, an attorney was secured the fee he had 
expressly contracted for. So, also, in McPherson v. 
Cox, 96 U. S., 404. These were express contracts. 
As this protection to the attorney is founded upon the 
idea “of a contract implied by law,’ and as effectual as 
if it resulted from an express agreement (ex parte 
Bush, 7 Vin. Abr., 74; Cowell v. Simpson, 16 Ves., 
279), amt as the statutes of the United States expressly 
recognized the right of attorneys to charge their clients 
reasonable compensation for their services, in addition 
to taxable costs (Rev. St. U. S., Sec. 823), it would 
seem that the United States courts will also protect the 

implied contract. 

The Supreme Court of Tennessee, in passing upon the 
very question here presented, and after referring to Sec. 
823, U. S. Rev. Stats., said in case of Moyers v. City of 
Memphis, 186 S. W., 105 (emphasis being ours) : 

Applying the principles of these authorities to the 
agreed facts in the present case, we think it results that, 
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the contract between the parties, although for a con¬ 
tingent fee, zeas a legal ami valid contract, not against 
any established public policy, or contrary to any law or 
statute of the Government * * *. 

Even the Supreme Court of Arkansas, in case of Ralston 
v. Dunaway, 184 S. \\ 425, in the opinion quoted in full 

on appellants brief, said, so far as this point is concerned: 


It is not denied that the parties had the right to make 
the contract entered into, * * * 

As bearing on the general question of public policy, we 
also call attention to the fact that, from 1804 to 1880, 
claims for army supplies taken in States not in insurrection 
were presentable to the Quartermaster General and Commis¬ 
sary General; that from 1871 until 1880 the Southern Claims 
Commission was passing upon Civil War claims: that since 
1883 the Court of Claims bad been trying these cases under 
the Bowman Act; that since 1887 that court had been trving 
war claims under the Tucker Act; that since 1911 similar 
claims have been tried by that court under Sec. 151 of the 
Judicial Code: that thousands of these claims have l>een paid, 
during this long i>eriod mentioned, yet never, until March 
4. 1915, did Congress attempt to limit the fees of counsel 
for professional services rendered claimants. Heretofore 
the compensation has always been left to be governed by 
private contracts between claimants and their counsel. 

Counsel contracted with clients and gave to the prosecu¬ 
tion of these claims their conscientious and earnest efforts 
covering a period of years, with a knowledge of this long 
and uniform policy of Congress to permit perfect freedom 
of contract in these matters. 

The case of Taylor v. Remiss, 110 L . S.. 42, involved the 
compensation of an attorney for prosecuting a war claim 
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before the Southern Claims Commission before mentioned. 
It will be borne in mind also, that claims allowed by that 
tribunal were paid regularly by appropriations made by 
every Congress. Concerning the right of a claimant to 
employ counsel upon an agreement for a contingent fee, the 
court held that the appointment of Mrs. Bemiss as tutrix 
of her children, who were beneficiaries of the claim, made 
it her duty to prosecute the claim, and then said (emphasis 
ours) : 


It would be a queer condition of the law, if, while 
it imposed this obligation upon her, it gave her no au¬ 
thority to employ counsel to prosecute the claim be¬ 
fore the only legal tribunal which could allow it; and 
if she could employ counsel, it follozcs as a matter 
of course, she could make a contract for the amount 
of their compensation. 

Speaking further, of the validity of the contract made 
with counsel, which provided for a total counsel fee of fifty 
per cent of collection, the court stated (emphasis being 
ours) : 


It was decided in the case of Stanton v. Embry 
(93 U. S.. 548), that contracts by attorneys for com¬ 
pensation in prosecuting claims against the United 
States were not void because the amount of it was 
made contingent upon success, or upon the sum re¬ 
covered. And the well known difficulties and delays 
in obtaining payment of just claims which are not 
within the ordinary course of procedure of the auditing 
officers of the Government, justify a liberal compen¬ 
sation in successful cases, zvhere none is to be received 
in case of failure. Any other rule would work a hard¬ 
ship in cases of creditors of small means residing far 
from the seat of goz’crnmcnt, who can giz*e neither 
money nor personal attention to securing their 
rights. 
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The case of Xutt v. Knut, 200 U. S., 12, also upholds the 
validity of a contingent fee contract for the collection of a 
Civil War claim. The court there cited with approval the 
case of laylor v. Bemiss (110 L. S., 42), and upheld a 
contract providing for a fee of a sum equal to 33 1 /'3 per 
cent of collection. 

in the case of McGowan v. Parish (237 U. S., 285), the 
case of Xutt v. Knut was approved and followed, thereby 
again upholding the validity of a contingent fee for col¬ 
lecting a claim against the United States. This later case 
really goes even further than the prior ones, in upholding 
the right of counsel to the agreed compensation even though 
the claimant took the case from their hands previous to 
actual collection. 

In case of Roberts, Treasurer, v. Consaul, ct al., Adm’rs, 
24 1). C. App., 551-559, a Civil War claim had been prose¬ 
cuted in the Court of Claims by Gilbert Moyers, as attor¬ 
ney ; a favorable finding was secured and Congress had ap¬ 
propriated for payment of claim. Gilbert Moyers having 
died, Consaul, ct al., his administrators, filed a bill to enjoin 
payment of the fund to the claimant, who repudiated any 
obligation to pay the agreed counsel fee. 

In affirming the action of the trial court in issuing such 
injunction, this court said: 

Persons having claims against the United States 
that must be collected through proceedings in the Court 
of Claims are practically compelled, in* the majority 
of cases, to employ attorneys and contract with them 
for fees contingent upon success. Such contracts are 
not unlawful, and may be enforced according to their 
terms where fair and reasonable. Taylor v. Bemiss, 

110 L . S., 42, 45; 28 L. Ed., 64. 65; 3 Sup. Ct. Rep., 
441. 

Such contracts not being otherwise opposed to public 
policy, it would be an unreasonable construction of 
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statutes intended solely for the protection of the 
United States to extend them thereto. 

In case of Buford v. Speed, 74 Ky., 338, the Supreme 
Court of Kentucky held that a person absent from the State, 
in the Confederate Army, was nevertheless entitled to be 
represented by counsel in a suit brought to secure confisca¬ 
tion of his estate, and in effect held that the right to con¬ 
tract with counsel for compensation is a necessary incident 
to the right to be represented at all by counsel, using the 
following language: 

“Having a right to make defense, it follows that 
Buford had a right to employ counsel, fpr without 
counsel no defense could be made. In order to secure 
counsel he must have had a right to contract with at¬ 
torneys residing within the enemy's country where the 
court was sitting in which the counsel had to appear, 
and to pay them for their services, otherwise the es¬ 
tablished right to make defense is a delusion and a 
mockery.” 

That Congress well knew that services of counsel were 
necessary to the proper presentation of these claims before 
the Court of Claims is also made manifest by the House 
Report No. 97, 63d Congress, 2d Session, on this very bill, 
wherein the Committee on War Claims, in commenting on 
the Court of Claims procedure in the claims embraced in the 
bill, said (page 8) : 

In brief, it may be stated that every case tried by 
the court under the acts mentioned pursues about the 
same course as does an ordinary case in courts of civil 
jurisdiction, save that here the court, consisting of five 
judges appointed by the President and confirmed by 
the Senate, act as a jury, and determine the facts. All 
testimony is taken under cross-examination. It often 
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happens that owing to the fact that witnesses are widely 
scattered, testimony is taken on one case in several 
different places or States, the attendance of counsel 
both for the United States and for the claimant being 
a necessary incident to the taking of depositions. 

In Senate Report Xo. 357, 63d Congress, 2d Session, on 
this same bill, page 6, the necessity of a claimant securing 
counsel both in Washington and in other parts of the coun¬ 
try, is mentioned. 

Congress has also given express recognition to the bar of 
the Court of Claims. By the Act of January 24, 1865 (13 
Stat., 424), it was provided that (emphasis being ours) : 

No person after the date of this act shall be ad¬ 
mitted to the bar of the Supreme Court of the United 
States, or at any time after the 4th of March next 
shall be admitted to the bar of any circuit or district 
court of the United States, or in the Court of Claims, 
as an attorney or counsellor of such court, or shall be 
allowed to appear and to be heard in any such court, 
by virtue of any previous admission, or any special 
power of attorney, unless he shall have first taken and 
subscribed the oath * * * 

It is true that said statute was held unconstitutional in 
ex parte Garland, 4 W all., 333. but it shows that Congress 
fully recognized the fact that claimants in the Court of 
Claims were represented by counsel, just as in the Supreme 
Court, or in the circuit and district courts of the United 
States. 

The fact that no difference was drawn between admission 
to the bar of that court and admission to the bars of other 
courts mentioned would seem to show, further, that Con¬ 
gress also recognized the practice of law before the Court 
of Claims as a legitimate vocation, else it would not have 
been given this recognition. 
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Unjust discrimination against certain individuals or cer¬ 
tain classes, in the matter of privilege to make or enforce 
contracts, is in itself a denial of the liberty guaranteed by 
the Fifth Amendment. 

Appellees allege that the enactment in question does dis¬ 
criminate against them and other members of the bar un¬ 
fortunate enough to have represented claimants whose 
claims are included in that War Claims Act. It will be re¬ 
membered by the court that the provision in question is not 
general in its terms, but is by its very language restricted in 
its operation to the particular claims carried by that appro¬ 
priating act, although Congress well knew the fact shown 
by the committee reports on the then pending bill, that every 
claim therein contained had been already prosecuted to an 
allowance before the Court of Claims. 

The fact that counsel representing the particular claims 
included in the W ar Claims Act of March 4, 1915, were 
discriminated against by the fee limitation therein con¬ 
tained is apparent from examination of another act of Con¬ 
gress, approved the same day, i. e., March 4, 1915 (Private 
Act No. 251), entitled “An act to execute the findings of 
the Court of Claims in the case of Sarah B. Hatch, widow 
of Davis W. Hatch,” and appropriating $3,000 in payment 
of a claim for timber taken by U. S. troops in 1865 and 
1866. 

That act refers to the findings of the Court of Claims, 
though with a slight error in the description. The findings 
of the Court of Claims in that case are printed as House 
Document No. 857. 61st Congress, 2d Session, and show 
the claim to have been tried in the Court of Claims, under 
the Tucker Act (the same act under which the majority 
of the claims covered by the W^ar Claims Act were prose¬ 
cuted and under which the Hrskine claim was prosecuted) ; 
and that counsel appeared in that court for the claimant. 

Yet that claim was appropriated for by Congress without 
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any attempt to limit counsel fees or to interfere with any 
private contract between counsel and the claimant. 

Private Acts Xos. 223, for relief of Heirs of Theodore 
Hehon; 2a8, for relief of legal representatives of Mrs. H. 
G. Lamar; and 264, for relief of the Virginia Military In¬ 
stitute, appropriating various sums in payment of Civil 
V ar claims, were also enacted at the same session of Con¬ 
gress, and were approved March 3 and March 4, 1915, and 
without any fee limitation therein. 

It would seem, assuming that Congress must have been 
actuated by some general theory or policy, that this theory 
must have been that counsel fees should be limited, regard¬ 
less of pre-existing contracts, if a number of claims hap¬ 
pened to be appropriated for in one bill, as a matter of 
legislative convenience, but that, if claims happened to be 
appropriated for in separate acts, then compliance by claim¬ 
ants with their contractual obligations as to payment of 
counsel tees would be entirely proper. 

In Matthews v. People, 202 Ill., 389; 63 L. R. A., 73, the 
court held an act of the State legislature unconstitutional 
because it denied the benefits of a State employment agency 
to employers whose employees were on a strike. In hold¬ 
ing the act unconstitutional localise of this discrimination, 
the court quoted the following from Cooley’s Constitutional 
Limitations (6th Ed., pp. 481-483): 

A statute would not be constitutional * * * 

which should select particular individuals from a class 
or locaIlt y- a »d subject them to peculiar rules or im¬ 
pose upon them special obligations or burdens, from 
which others in the same locality or class were exempt. 

Everyone has a right to demand that he be 
governed by general rules, and a special statute which 
without his consent, singles his case out as one to be 
regulated by a different law from that which is ap¬ 
plied to all similar cases would not be legitimate legis- 
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lation, but would be such an arbitrary mandate as is 
not within the province of free governments. 

(Citing Connolly v. Union Sewer Pipe Co., 184 
U. S., 541.) 

In Frorer v. People, 141 Ill., 171; 16 L. R. A., 492, it 
was stated: 

“The police power is limited to enactments having 
reference to the comfort, the safety, or the welfare of 
society; and under guise of it, a person can not be de¬ 
prived of a constitutional right. It is impossible that, 
under that power, what is lawful, if done by A, if 
done by B can be a misdemeanor." 

Vet, as above set forth, by legislation at the same session 
of Congress, it was enacted that payment be made of other 
Civil War claims, which had been prosecuted before the 
Court of Claims under the same act (Tucker Act) as the 
Erskine claim, and without any limitation on the rights of 
counsel in those cases to collect their agreed compensation, 
while appellees in the case at bar, together with other mem¬ 
bers of the bar representing the particular claims which 
happened to be included in the general claims appropriation 
bill, are prohibited from collecting or even accepting their 
agreed compensation in excess of 20 per cent, and the col¬ 
lection or acceptance of a greater compensation, any con¬ 
tract to the contrary notwithstanding, is made a misde¬ 
meanor. 

In brief, what A might lawfully do, as counsel in the 
cases for which separate appropriations were made, is made 
a misdemeanor if done by appellees. 

In Stimson’s Federal and State Constitutions, after quot¬ 
ing from the Slaughter House Cases (111 U. S., 757) and 
Allgeyer v. Louisiana (165 U. S., 589). the author says 
(emphasis being ours) : 




As we have said, both the right to labor and the 
right to property necessitate the right of free con¬ 
tract; and while it may be admitted that a legislature 
in the exercise of the police power may enact a statute 
forbidding for the future a specific class of contracts 
when the court can see that the object of such statute 
bears an intelligible relation to the health or safety 
of the community or to protect it against imposition 
or fraud, an arbitrary statute, especially when directed 
against certain races or certain classes of the com¬ 
munity, should not be held constitutional. 

From the foregoing, it clearly is seen that: 

1* Congress has by statute recognized the general 
right of counsel representing clients in federal courts, 
to make private contracts with their clients as to the 
compensation to be paid them for their services. 

2. Claimants whose claims are to be prosecuted be¬ 
fore the Court of Claims are under the necessity of be¬ 
ing represented before that court by counsel. 

3. Congress has had full knowledge of that neces¬ 
sity on part of claimants. 

4. The necessity and right of being so represented 
carries with it as a necessary incident the further right 
to contract with counsel for the compensation to be 
paid them. 

5. As well said by the Supreme Court in Tavlor v. 
Remiss (110 U. S., 42), any rule denying to claimants 
the right to employ counsel upon contracts for a con¬ 
tingent fee, based on the sum collected would work a 
hardship upon claimants financially unable to give of 
their own money for services of counsel. 

6. As uniformly held by the courts, such fee con¬ 
tracts as the one here involved are not opposed to pub¬ 
lic policy, but are in themselves lawful and proper. 

From these proven principles it necessarilv follows that 
the provisions in the \\ ar Claims Act. attempting to limit 
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the compensation to be paid to counsel, after the claims 
had been successfully prosecuted in the Court of Claims, 
constitute an unquestionable invasion of their liberty of con¬ 
tract guaranteed by the Fifth Amendment. 

It is certainly too obvious to require argument in its 
support, that a right to make a contract covering compen¬ 
sation to be received by counsel in event of success is a 
hollow mockery if it lies within the power of Congress to 
step in between the client and counsel, after the case has 
been tried in the court designated by Congress to hear the 
case, and after the services of counsel have been rendered, 
and then make it a misdemeanor for counsel to receive the 
sum agreed by the claimant to be paid. 

Approval by the courts of these provisions will render it 
practically impossible for a claimant to hereafter secure 
the services of counsel in the Court of Claims, upon a con¬ 
tingent fee basis, because counsel will know in advance 
that no contract entered into with the claimant will be se¬ 
cure from abrogation, alteration or nullification by Congress 
at any time before the money is actually paid over by the 
Treasury Department. 

As a matter of public policy, it surely can not be main¬ 
tained that such a natural and necessary result would be one 
to meet the favor of courts of justice, because, as suggested 
by the Supreme Court of the United States, it would, in 
effect, deprive poor claimants of the right to be heard, by 
placing it beyond their power to secure counsel. 

DEPRIVATION OF PROPERTY. 

Consideration will now be given to the unconstitution¬ 
ality of the fee limitation in the War Claims Act because 
it seeks to take from complainants their property without 

due process of law. 

Appellees do not here contend that, by reason of their 
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services rendered during a period ol years, under their 
contract with Mrs. Erskine, they acquired any right of 
property against the United States. The property right so 

acquired, by services rendered as per contract, was as against 
the client, Mrs. Erskine. 


An appropr iation having been made for payment of Mrs. 
Erskine s claim, the sum of $1,836.66 in the U. S. Treasury, 
has been, in effect, appropriated to a certain purpose, and, 
as between the l nited States on the one hand, and Mrs. 
Erskine on the other hand, that sum belonged to her, and 
now l>elongs to her administratrix. After the making bv 
Congress of that appropriation, the officials of the Treasury 
Department occupied a ]X)sition analogous to that of stake¬ 
holders, whose only concern was to 1>e protected fully, in 
making payment to a proper party. 

This right of property of appellees was acquired and 
held under and by virtue of services rendered by them, in 
accoi dance with the terms of a valid contract made by them 
with their client, a contract having express statutory sanc¬ 
tion, and not in any manner opposed to public policy, and 
was so acquired by appellees prior to the enactment in ques¬ 
tion. At least from the date of allowance of the claim by 
the Court of Claims, appellees had a chose in action, as 
against their client, under and by virtue of that valid con¬ 
tract, w hereunder they had completed their seri'ices. 


I hat a riff lit of property is thus acquired by counsel, has 
been recognized by the courts. In fact, the latest decision 
of the U. S. Supreme Court dealing with this point (Mc- 
Gowan, cxecutiix, and I>rookshire v. Parish, executrix ^37* 
U. S., 285), goes even further, and holds, in effect, that 
even prior to completion of services of counsel, they have 
acquired by services rendered under their contract of em¬ 
ployment (providing for a contingent fee), such a prop- 


\ 





41 


crt y right as precludes their l>eing dismissed from the case, 
without the client becoming liable for payment of the full 
contingent fee contracted to be paid. 

In that case McGowan and Brookshire, lawyers, were 
employed by Parish to prosecute his claim against the gov¬ 
ernment, arising from Civil War transactions. Before 
final success, but after services of value had lieen rendered 
by counsel, Parish took the case out of their hands, and the 
closing steps in collecting the claim were in charge of other 
counsel. McGowan and Brookshire filed a bill in equity 
for injunction and to secure the declaration of an equitable 
lien on the fund about to l>e paid the executrix of original 
claimant, who had died pending settlement of the claim. 
1 hereafter McGowan died, and his executrix was substi¬ 
tuted in bis place. In affirming the action of the Supreme 
Court of the District of Columbia, sustaining the claim of 
McGowan and Brookshire, the Supreme Court held that 
the attorneys were entitled to their full agreed compensa¬ 
tion, even though they had l>een prevented by act of their 
client from completely complying with the terms of their 
employment. 

It is submitted that the very fact that the executrix of 
McGowan was recognized as entitled to recover (as to his 
share) on the contract, shows that the right acquired by 
rendering of the services was a property right; for other¬ 
wise, the executrix of McGowan would not 1>e entitled to 
enforce the right against the executrix of the original claim¬ 
ant. An executrix takes nothing by znrtue of her cxccu- 
trixship sazr property belonging to the testator. At death 
of McGowan he had a chose in action, the right to demand 
from Parish his agreed compensation for services. Had 
that chose in action been a purely personal right, it would 
have abated as to McGowan’s interest, at McGowan’s death. 
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The very fact that the courts recognized his executrix as 
party to the suit proves that the chose in action was a right 
of property, which survived the death of McGowan. 

The same recognition of the right of an attorney who 
prosecuted a war claim to demand payment of his agreed 
compensation from his client, and of the fact that such 
right survives the death of the attorney, as assets in the 
hands of his administrator, was given by this court, in case 
of Roberts v. Consaul, ct aL, Administrators of Gilbert Moy¬ 
ers, 24 D. C. App., 551. 

Certainly any right which survives to the administrators 
of a deceased lawyer must be a property right. 

Attention is also asked to the fact that, in the McGowan- 
Parish case, it plainly is held that the claimant could not 
revoke the appointment of his counsel without rendering 
himself or his estate liable for the agreed compensation of 
the counsel. 

Vet it is clear that, unless the right of counsel, based on 

the contract, was a property right, their employment could 

lx? annulled and the contract abrogated at any time, by the 

claimant, at his pleasure, whim or caprice, without financial 

iiabilitv. 

* 

The fact that the claimant could not thus dismiss his 
counsel and abrogate his contract for their compensation, is 
based on the property rights of the attorneys, under their 
contract. 

Hence, to deprive them of the rights conferred upon them 
by their lawful contract would be to deprive them of their 
property. The court held that the claimant could not ac¬ 
complish that end, and we now ask this court to hold that 
Congress can not accomplish by the act in question what the 
claimant himself could not do. The general law of con¬ 
tracts prevented the claimant from doing this; the Fifth 
Amendment prevents Congress from doing it. 
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Here we call the special attention of the court to the fact 
that the appropriation made by the War Claims Act in 
question is an absolute appropriation in payment of each 
claim, save for the sole condition that as to the several sums 
appropriated therein, the same shall l)e “in full for and the 
receipt of the same to be taken and accepted in each case as 
a full and final release and discharge of their respective 
claims.” 

In other words, the instant that act was approved by the 
President, every individual claimant therein named became 
the owner of the sum appropriated to him. He could, on 
refusal by the Treasury officials to pay his claim, secure a 
mandamus compelling payment. U. S., ex rel., Parish v. 
Macveagh (214 U. S.. 124). 

In Osborn v. Nicholson, 13 Wall., 654, suit was brought 
on a promissory note, given in 1861, in payment for a slave 
bought by the maker of the note. The suit was brought 
after the end of the Civil War, and it was alleged by the 
maker of the note that the adoption of the Thirteenth 
Amendment to the federal constitution operated to relieve 
him of his liability. In considering this point, the court 

said: 


But without considering at length the several as¬ 
sumptions of the proposition, it is a sufficient answer 
to say that when the Thirteenth Amendment to the 
Constitution of the United States was adopted, the 
rights of the plaintiff in this action had become legally 
and completely vested. Rights acquired by a deed, will 
or contract of marriage, or other contract executed 
according to the statutes subsequently repealed, subsist 
afterwards as they were 1>efore, in all respects as if 
the statutes were still in full force. This is a principle 
of universal jurisprudence. * * * The proposition, 
if carried out in this case would, in effect, take away 
one man’s property and give it to another. And the 
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deprivation would l)e “without due process of law.” 
I his is forbidden bv the fundamental principles of the 
social compact, and is beyond the sphere of the legisla¬ 
tive authority lx>th of the States and the Nation. * * * 
W hatever we may think of the institution of slavery 
viewed in the light of religion, morals, humanity, or a 
sound political economy—as the obligation here in 
question was valid when executed, sitting as a court of 
justice, we have no choice, but to give it effect. 

It is obvious that the note there involved was a mere 
chose in action. 

In view of the general tenor of the Arkansas decision 
relied upon by appellants (Ralston v. Dunaway, 184 S. W., 
425 )• which denied protection to Ralston because the money 
appropriated in payment of the claim there prosecuted had 
not been physically paid to the claimant l>efore the enact¬ 
ment here in question, we call attention to some general 
principles, with citation of authorities, which prove the Ar¬ 
kansas decision to l>e wholly unsound. 

In short, the theory of the Arkansas court was that, un¬ 
less Ralston had a present right to sue upon his fee contract, 
then he had no property right in or under his fee contract, 
which would fall within the protection of the Fifth Amend¬ 
ment; but in so holding, the Arkansas court plainly over¬ 
looked entirely the obvious legal principle that the fee con¬ 
tract , especially whereunder the services of counsel had l>een 
rendered, constituted a chose in action, and the further 
principle that a chose in action is property, regardless of 
whether or not there exists a present right to sue. 

That a chose in action is property has not only 1>een es¬ 
tablished by court decisions, but has been recognized by 
express Congressional enactment is obvious from the below- 
cited decisions, and from examination of the following acts 
cf Congress: 



Section 11 of the first judiciary act, of Sept. 24, 1789, 1 
Stat., 73-79, provides, inter alia (emphasis ours) : 

* * * nor shall any district or circuit court have 

cognizance of any suit to recover the contents of any 
promissory note or other chose in action in favor of an 
assignee unless * * *. 

Again, in Sec. 24, par. 1, of the Judicial Code, approved 
March 3, 1911, it is provided: 

No district court shall have cognizance of any suit 
(except upon foreign bills of exchange) to recover 
upon any promissory note or other chose in action in 
favor of any assignee * * * unless * * *• 

Now, obviously, nothing can be assigned and made the 
basis of a suit for recovery unless the thing assigned con¬ 
stitutes property. 

As stated by the Supreme Court in case of Sheldon v. 
Sill, 8 How., 441-449, in construing the above-quoted sec¬ 
tion of the first judiciary act: 

The term “chose in action” is one of comprehensive 
import. It includes the infinite variety of contracts, 
covenants, and promises, which confer on one party a 
right to recover a personal chattel or a sum of money 
from another, by action. 

A chose in action is property: 

Enzor v. Hurt. 76 Ala., 595. 

Williamson v. Harris, 57 Ala., 40. 

Sherwood v. Sherwood, 32 Conn., 1. 

Cummings v. Cummings, 51 Mo., 261. 

Trimble v. Mt. Sterling, 12 S. W., 1066; 11 Ky. 
I 727 

Winfree v. Bagley, 102 N. C., 515; 9 S. E., 198. 
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Engel v. State, 65 Md„ 539. 

ISuck v. .Miller. 147 lnd„ 586; 37 L. R. A.. 384 
Loyd v. Selma, 96 Ala., 144; 11 L. R. A., 729. 

In Prudential Ins. Co. v. Hunn, 21 Ind. App. 525-529; 69 
Am. St. Rep., 380, the court said: 


“A policy of life insurance is property. It is a chose 
m action. 

The following is quoted from Tiedemann, State and Fed¬ 
eral Control of Persons and Property, p. 280, Sec. 92: 

“Property” is defined as any thing or object the 
value of which one may acquire or own, and one of 
the commonest divisions of property in the law books 
is into things in possession and things in action. Things 
in action, or, to employ the old Norman-French term, 
i/ioscs in action, include every claim against another 
for money or money’s equivalent, which can lie success- 
11 - enforced in a judicial action. It is manifest, tliere- 
tore. that the constitutions, both national and State, 
guarantee one in the secure possession of things in ac¬ 
tion, as well as of things in possession. When the 
National Bankrupt Law, which cut off the claims of 
creditors of an insolvent debtor, was claimed to be a 
violation of the right of property in things in action, 
it was justified on the ground that the constitution of 
tlie L nited States had expressly authorized the enact¬ 
ment of the law, thereby making it an express excep¬ 
tion to the ordinary constitutional guaranty of protec- 
*™ to vestcd n £ hts (Ogden v. Saunders, 12 Wheat., 

It is probably not an exaggerated statement that 
three-fourths of the private propertv of the world are 
things in action, contracts, bonds, notes, open accounts 
covenants, mortgages, etc., and the great majority of 

these things in action are contracts which call for the 
payment of money. 



The interest in a contract, which, in case of non- 
pei formance, can only l>e reduced into beneficial posses¬ 
sion by an action or suit,” is property. 

Haskell v. Blair, 3 Cush. (Mass.), 534-545. 

In Niles v. Mathusa, 162 N. Y., 546; 57 N. E., 184, the 
point involved was the nature of a liquor tax certificate, in 
the nature of a liquor selling license, which was assignable 
under certain conditions, and by surrender of which the 
owner might secure a refund of the unearned part of the 
tax. It was held that such a certificate was a chose in ac¬ 
tion, and therefore was property. 

In Borden v. Bradshaw, 68 Ala., 362, it was held that 
the term property’ included a chose in action , i. e., a right 

of action for damages for negligence in the conduct of a 
ferry. 

In Soulard v. U. S., 4 Pet., 511, the word “property,” as 
applied to lands, was defined to include “every species of 
title, inchoate or complete, and embraces rights which lie in 
contract, executory as well as executed,” * * *. That 
definition was followed also in Strother v. Lucas, 12 Pet., 
410, and in Bryan v. Kennett, 113 U. S., 179. 

In Steele v. Gatlen, 115 Georgia, 929-931; 59 L. R. A., 
129, it was said: 

“It has been held in numerous cases that a policy of 
life insurance, even before the death of the insured, is 
a chose in action. See Ex parte Ibbetson, 8 Chan. Div., 
519; Harley v. Heist, 86 Ind., 196; 44 Am. R., 285; 
Bushnell v. Bushnell, 92 Ind., 503; Hutson v. Merri- 
field, 51 Ind., 24; 19 Am. Rep., 722; N. Y. Life Ins. 
Co. v. Flack, 3 Md., 41; 56 Am. Dec., 742; Ionia Bank 
v. McLean, 84 Mich., 625; Palmer v. Merrill, 6 Cush. 

( Mass., 282). A policy of life insurance, being a chose 
m action arising upon a contract, may, under the pro¬ 
visions of our code, be assigned so as to vest the title in 
the assignee.” 



48 


In Carlton v. Carlton, 72 Me., 115-116; 39 Am. Rep., 
307, the court said: 


“The word ‘property’ includes choses in action as well 
as clioses in possession. It includes money due as well 
as money possessed. It includes money due for per¬ 
sonal services, as well as money due for anything else. 
In its broadest sense it includes everything which goes 
to make up one’s wealth or estate.” 

In Haskell v. Blair, 57 Mass. (3 Cush.), 535, the court 
said (emphasis ours): 

Tut if the words ‘chose m action' when first used with 
reference to an assignment or transfer thereof, neces¬ 
sarily imported a present right of action (a question 
which we have not examined), they have long since ac¬ 
quired a more extended meaning. As generally de¬ 
fined, ‘a right not reduced into possession.’ A defini¬ 
tion which includes the present case is ‘the interest in 
a contract which, in case of non-performance, can only 
be reduced into beneficial possession by an action or 
suit.’ A note. bond, or other promise/not negotiable, 
is denominated a chose in action, before the promissor 
or oblnjor is liable to an action on it, as well as after” 

^ In Houston & Texas Cent. R. Co. v. State of Texas, 170 
U. S., 243-261, the court held that the right of the company, 
under its charter as amended by various legislative acts, to 
build a railroad, and to thereby earn the grant of certain 
lands, constituted property, and that a legislative act at¬ 
tempting to deprive the company of such right, deprived it 
of its property without due process of laze. 

The question may l>e asked, “When did appellees acquire 
such a vested right in or under their fee contract, as could 
not be taken from them without due process of law?” Coun¬ 
sel know that was asked by the Supreme Court of Tennes- 
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see, on oral argument of the case involving this same statute. 

Under the authorities above cited, it is certainly within 
the bounds of reason if it l>e argued that the rights of coun¬ 
sel, under their contract, to prosecute the claim of Mrs. 
Krskine, for a specified compensation became vested as soon 
as they accepted the employment, and began rendering their 
services. The case of Price v. Hael>erle, 25 Mo. App., 201, 
certainly would sustain such a contention. 

In that case Mrs. Roberts placed a claim in the hands of 
Price, as her attorney, and agreed that his fee should 1>e a 
portion of recovery. A trial was had and lost during life¬ 
time of Mrs. Rol>erts. She then died. Price, still acting as 
attorney for her estate, secured a new trial and prevailed on 
the new trial, and sustained the judgment on appeal in favor 
of Ilaeberle. administrator of Roberts. Haeberle then 
sought to repudiate liability to Price for his attorney fee. 
The court said (emphasis ours) : 

“It thus appears that the plaintiff had made with the 
decedent, in her lifetime, a contract the performance of 
which lie had entered upon, and under which a substan¬ 
tial right had accrued to him. At the time of her death 
that right was in the nature of a vested right , subject, 
of course, to l>e defeated by failure on his part to prose¬ 
cute to the end the duties which he had engaged to per¬ 
form under the contract. In this state of the case his 
contract was not determined by the death of Mrs. Rob¬ 
erts, nor had the administrator any power to determine 
it without cause, if he had been so minded.” 

For the present pur]>ose, however, it is unnecessary to rely 
upon that case, because it has been already decided by this 
court that the right of counsel to their agreed fee becomes 
earned, and therefore becomes a vested right, at least as 
early as the date when the claim is allowed or made the sub¬ 
ject of favorable findings by the Court of Claims, and as 
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that date in the present case was some years prior to the 
enactment in question, it follows that appellees' rights had 
laconic vested prior to the enactment of the fee limitation. 

We refer to the case of Roberts v. Consaul, 24 D. C. App., 
551-559. That case involved an attorney fee for collecting 
a Civil War claim, which, like the claim here involved, had 
been prosecuted lx fore the Court of Claims, and had Ixen 
made the subject of favorable findings of fact which had 
been made the basis of an appropriation bv Congress, and 
this court there said: 


The services of the attorney, as contracted for, were 
performed and the consideration therefor earned when 
the judgment was recovered. All that remained for 
him to do, if permitted, was to receive the draft for 
the appropriation made by Congress for the payment 
of the judgment. 


Hence it is plain that, under the decision of this court, in 
the Roberts-Consaul case, the right of an attorney to his 
agreed compensation for prosecuting such a claim, lxcomes 
a vested right on the securing of a favorable report or allow¬ 
ance on the claim at the hands of the Court of Claims. 

After that has been secured, the attorney may l)e obliged 
to wait, just as the claimant may he compelled to wait, for 
the making of an appropriation by Congress for payment 
of the claim; but from the time such a report is made by 
the Court of Claims to Congress, the attorney's right to an 
agreed percentage of the sum represented by the appropria¬ 
tion when finally made, is a vested rijdit. 

Along the same line, is the case of Schooner Zilpha, 40 
Court of Claims, 200. In that case a motion was made to 
substitute new counsel in a French Spoliation case, after 
decision of the case by that court. In denying the motion 
to substitute, the court said: 


( 
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In this class of cases the report of the court on the 
merits is equivalent to a judgment; and after judgment 
has l)een rendered in an ordinary suit the rights of both 
client and attorney are always regarded as having be¬ 
come fixed; and this is peculiarly applicable in a case 
where the client has lost nothing and has secured all 
that his suit was instituted to obtain. 

I he uncertainty as to time of payment, or even the pos¬ 
sible uncertainty as to whether Congress may appropriate 
for the entire amount reported bv the Court of Claims, does 
not affect the character of this vested or property right, 
although they may affect its extent or value. The same un¬ 
certainties of time and value apply equally to an estate in 
remainder, in real estate, and more especially to a contingent 
remainder, but those uncertainties do not alter the fact that 
such estates constitute vested property rights. In other 
words, a present right of enjoyment is not a necessary inci¬ 
dent to the ownership of property, either real or personal. 

In Ralston v. Dunaway (184 S. W., 425), the Arkansas 
court said, in effect, that Congress might never appropriate 
for payment of the claim of Mrs. Dills, and argued that, 
because of that uncertainty, counsel could not have any prop¬ 
erty right under their fee contract. That the reasoning of 
the Arkansas court was fallacious in that respect is appar¬ 
ent from comparison with a case decided by the U. S. Su¬ 
preme Court. 

In case of Erwin v. U. S., 97 U. S., 392, the point was 
whether or not a claim under what is called the Captured 
and Abandoned Property Act, for money in the Treasury 
as result of seizure and sale of personal property during 
the Civil War, without judicial proceedings, constituted 
“property,’' which would pass to an assignee in bankruptcy. 

The court held that such a claim was “property,” and did 
pass to the assignee, and remarked: 
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Demands against the Government, if based upon 
considei ati'>ns which would l>e valid between individ¬ 
uals, such a> services rendered or goods taken, are 
property, ah hough there be no court to investigate and 
pass up. n their validity, and their recognition and 
payment may depend upon the caprice or favor of the 

Legislature. 

it would seem to follow that, if the claim of Mrs. Er- 
skine which was prosecuted by appellees, itself constituted 
“property," and which admittedly will go to her adminis¬ 
tratrix. then the rights of appellees to their compensation 
for prosecuting that claim, must likewise be “property.” As¬ 
suredly, had it passed to. an assignee in bankruptcy, such 
assignee would be bound to pay appellees their contract fee 
for bringing the fund into existence, and it would seem to 
make no difference whether the claim 1* finally realized 
upon by an administratrix, or by an assignee in bankruptcy. 

In other words, payment of appellees’ agreed compensa¬ 
tion, like payment of the claim of their client, must “depend 
upon the caprice or favor of the Legislature.” but if that 
fact does not detract from the “property” character of the 
claim, then neither does it detract from the “property” char¬ 
acter of appellees right to their agreed compensation. 

In this connection, and by way of continuing the state¬ 
ment alxive made as to estates in contingent remainder 
(which may never l>e reduced to possession or enjoyment), 
constituting property , nevertheless, we refer to a few cases 
covering that point. 

In case of Martin and Earle v. Maxwell, 86 S. C., 1, 138 
Am. St. Rep., 1012, the court said: 


It is true, as has been often said, that a contingent 
remainder is not technically an estate, but a mere pos¬ 
sibility of an estate, in the future,, but that is very far 
from saying that it is not property. The term prop- 





erty, used in the bankruptcy act, is of the broadest pos¬ 
sible signification, embracing everything that has ex¬ 
changeable value, or goes to make up a man s wealth 
every interest or estate which the law regards of suffi¬ 
cient value for judicial recognition. 

In that case it appeared that A had made a will devising 
his real estate in trust to the use of B during lifetime of B, 
and upon her death the real estate to be sold and the pro¬ 
ceeds distributed to her children or descendants then Iking. 
Maxwell was a son of the owner of the life beneficial intei- 
est, and therefore had a contingent remainder in the future 
proceeds from such sale. It was held that said contingent 
remainder constituted “property,” and that it should be sold 
by the trustee in bankruptcy as “property” of the bankrupt 
Maxwell. 

In Clarke v. Fay, 205 Mass., 228; 27 L. R. A. (N. S.), 
454, there was a will involved, leaving an estate in trust, for 
the use of testator’s children for their lives, and, in event of 
death of anv of them, the trustee was directed to distribute 
the estate among the survivors and the heirs of the deceased 
child. Under those facts, it was held that a grandson of the 
testator, Itis father being still living , had such an estate in 
remainder as constituted “property” and passed to a trustee 
in bankruptcy. Yet it is clear that, unless the son outlived 
his father, he could never come into possession of the es¬ 
tate, and so might never secure anything from his estate in 
remainder, and the extent or value of his interest also de¬ 
pended on whether his father or other holders of the life 
estate died first, and on the number of children of his father 
who might be living at the date of distribution. Yet the 
interest which this man had was “property.” 

The case of Green v. Edwards, 31 R. T., 1; 77 Atl., 188, 
decided in 1910, was made the subject of an elaborate opin¬ 
ion, and, after review of the authorities, it was held that an 



estate in remainder, either contingent or vested, was prop¬ 
erty, and that any legislative act attempting to bar the re¬ 
mainder was unconstitutional, as constituting the depriva¬ 
tion of property without due process of law. After quoting 
from the State and Federal constitutions, the court said: 

We are of the opinion that, as urged by the respon¬ 
dents, the statement of the general principle of law 
applicable to estates-in-tail, and of the nature of re¬ 
mainders limited thereon, is most logically and satis¬ 
factorily set forth in Tiedemann, State and Federal 
Control of Persons and Property, pp. 622-3, as fol¬ 
lows : 

“To declare that hereafter no estate-tail or use 
shall 1 >e created, does not infringe any vested right, 
either of the vendor or vendee, or any third per¬ 
son in privity with either of them, but the effect 
would be very different if the statutes were made 
applicable to the existing estates of the prohibited 
kind. Whether the estate-tail was converted into 
a fee-simple or divided into a life estate in the first 
taker and a contingent remainder in the heirs of 
his body, or if the tenant-in-tail has the power 
given him to convert the estate into a fee simple 
by a conveyance, in any one of these three cases 
of legislation, the application of it to existing es- 
tates-tail would violate the constitutional prohibi¬ 
tion of interference with vested rights. Of course, 
the heirs of the body have no vested rights, but the 
reversioner or remainderman after the estate-tail 
has. * * *” 

i 

• 

We are of the opinion that, in this case, the rights 
of the respondent. Louisa Paine Tinglev, in contingent 
remainder under her grandfather’s will, as well as the 
rights of the infant respondent. Elizabeth Hazard, 
grandchild of Emma L. Sachett. in like contingent re- 
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mainder (the rights of said infant being especially con¬ 
fided to our protection) are such valuable and sub¬ 
stantial rights of property that retroactive legislation, 
such as we are here discussing, cutting off these rights, 
is unconstitutional and void. We are also of the opin¬ 
ion that the ultimate remainder in the heirs at law of 
Daniel Paine, “in case of the death of all my said chil¬ 
dren without issue,” is a vested remainder which can 
not l>e cut off by retroactive legislation, and that, as 
regards those interests in remainder, this legislation is 
unconstitutional and void. 

In Pitts v. Curtis. 4 Ala., 350, it was held that a right of 
remainder in the services of a slave, bequeathed to another 
for a term of years, constituted property. 

Having thus established that the rights of appellees 
against the appellant were property rights enforcible by 
suit, we pass on to the review of some authorities dealing 
with the general subject of impairment of property rights 
by legislation, or, to use the words of the Fifth Amend¬ 
ment, depriving persons of property without due process 
of law. 

In Pacific Mail Steamship Co. v. Joliffe, 2 Wall., 450, 
the court, speaking by Justice Field, said: 

The claim of the plaintiff below for half pilotage 
fee, resting upon a transaction regarded by the law as 
a quasi contract, there is no just ground for the posi¬ 
tion that it fell with the repeal of the statute under 
which the transaction was had. When a right has 
arisen upon a contract, or a transaction in the nature 
of a contract authorized by statute, and has been so 
far perfected that nothing remains to 1>e done by the 
party asserting it, the repeal of the statute does not 
affect it, or an action for its enforcement. It has In¬ 
come a vested right which stands independent of the 
statute. 



\\ illoughby on the Constitution, Sec. 476, says (em¬ 
phasis ours) : 

Xo specific inhibition is laid upon the Federal Gov¬ 
ernment by the Constitution with reference to the im¬ 
pairment of the obligation of contracts. That gov¬ 
ernment is, however, forbidden by the Fifth Amend¬ 
ment to deprive persons of proj>erty without due proc¬ 
ess of law, or to take private property for public use 
without just compensation. In so far , then, as con¬ 
tract rights way be treated as property they are pro¬ 
tected from direct impairment by federal action. 

On this same point, the following is quoted from Tiede- 
mann. State and Federal Control of Persons and Prop¬ 
erty, p. 853, Sec. 178 (emphasis ours): 

I he constitutional provision against impairing the 
obligation of contracts is held to he binding only upon 
the StatesRut there can be no doubt that similar 
action by Congress would likewise be unconstitutional, 
because it iwould deprive one of his property until out 
due process of law. 

\ cry little difficulty is ever experienced in deter¬ 
mining when, and to what extent an enactment im¬ 
pairs the substantive rights of parties to an existing 
contract, and when such an impairment of the obliga¬ 
tion comes within the constitutional inhibition. The 
rule is 7'cry plain that no impairment of the substan- 
tfre rights under a contract is permissible by subse¬ 
quent legislation. 

Recognition of the correctness of the above-stated theory 
that legislation which impairs the obligation of a contract 
likewise deprives a party to that contract of his property 
without due process of law, and therefore, that legislation 
which, if enacted by a State, would be in contravention of 
the Fourteenth Amendment, if enacted by the Nation 



would 1 x? equally in contravention of the Fifth Amendment, 
is found in Houston & Tex. Central R. Co. v. State of 
Texas, 170 U. S., 243-261, where the court said: 

It follows that Sec. 6 of Article 10 of the Consti¬ 
tution of Texas as given effect by the State courts im¬ 
pairs the obligation of the contract and deprives the 
company of its property without due process of law. 

In the Sinking Fund Case of U. P. R. R. Co. v. U. S., 99 
U. S., 700, the court apparently had the same idea in mind 
when it said: 

The United States can not, any more than a State, 
interfere with private rights, except for legitimate 
governmental purposes. They are not included within 
the constitutional prohibition which prevents States 
from passing laws impairing the obligation of con¬ 
tracts. but, equally with the States, they are prohibited 
from depriving persons or corporations of property 
without due process of law. 

Wliile the decision in case of Wilkinson v. Leland, 2 
Peters, 627-657, dealt with the enactment of a State legis¬ 
lature, the following language of Justice Story would seem 
equally applicable to the general question here involved: 

To all that has been said at the bar upon the danger, 
inconvenience and mischiefs of retrospective legislation 
in general, and of acts of the character of the present 
in particular, this court has listened with attention, 
and felt the full force of the reasoning. It is an exer¬ 
cise of power which is of so summary a nature, so 
fraught with inconvenience, so liable to disturb the 
security of titles, and to spring by surprise upon the 
innocent and unwary to their injury, and sometimes 
to their ruin, that a Legislature invested with the 




power can scarcely he too cautious or too abstemious in 
the execution of it. 

******** 
That government can scarcely l>e deemed free 
where the rights of property are left solely dependent 
upon the will of a legislative body without any re¬ 
straint. The fundamental maxims of a free govern¬ 
ment seem to require that the rights of personal lib¬ 
erty and private property should l>e held sacred. At 
lea^t no court of justice in this country would l>e war¬ 
ranted in assuming that the power to violate and dis¬ 
regard them—a power so repugnant to the common 
principles of justice and civil liberty—lurked under 
any general grant of legislative authority, or ought 
to be implied from any general expressions of the will 
of the people. 

The following is quoted from Cooley’s Constitutional 
Limitations (6th ed.). page 439: 

.And C hancellor Kent, in speaking of retrospective 
statutes, says that while a statute “affecting and chang¬ 
ing vested rights, is very generally considered in this 
country ns founded on unconstitutional principles, and 
consequently inoj>erative and void.” yet that “this'doc¬ 
trine is not understood to apply to remedial statutes, 
which may Ik* of a retrospective nature, provided they 
do not impair contracts, or disturb absolute vested 
rights. (Citing Kent. Com.. 455.) 

1 he cases of Union Pacific Railroad Co. v. U. S., 99 
U. S., 700, and of C. P. R. R. Co. v. U. S., 99 U. S., 727 
(Sinking bund Cases), involved the right of Congress to 
enact that Sinking Funds should be established by the com¬ 
panies to provide payment for bonds upon their maturity. 

It was held that this authority existed, because Congress 

originally reserved the right to amend the charters of the 
companies. 
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After holding that Congress had reserved the right to 
amend the charter of the company, the court said: 

That this power has a limit, no one can doubt. All 
agree that it can not l>e used to take away property al¬ 
ready acquired under the operation of the charter, 
* * * 

W hile the language below quoted is taken from the dis¬ 
senting opinion of Justice Strong in the above cited case of 
C. P. R. R. Co. v. U. S., it is here presented as an explicit 
declaration of constitutional law not at all contrary to the 
theory of the opinion of the court. He there said: 

No power has been given to Congress to lessen the 
obligation of a contract between private parties by 
direct legislation, except by the enactment of uniform 
laws on the subject of bankruptcy. Even a bank¬ 
ruptcy law can not l>e enacted applicable only to single 
corporations or single debtors. To l>e constitutional 
it must l>e uniform throughout the United States. T 
admit that in the exercise of some of the powers 
granted, Congress may enact laws that indirectly af¬ 
fect existing contracts and lessen their obligation, but 
I deny that it can by any direct action, otherwise than 
by a bankrupt law, even relieve a debtor to a private 
partv from any duty he has assumed by his contract. 

The same point is also found covered in the dissenting 
opinion of Justice Bradley in the same case, it being stated 
that the conferring upon Congress of the pozvcr to estab¬ 
lish a uniform bankruptcy law was the very reason why 
Congress was not prohibited from passing laws impairing 
the obligation of contracts, and the Justice then says: 

It fully explains the fact that no such inhibition was 
laid upon the National Legislature; and the absence 
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of such nn inhibition, therefore, furnishes no ground 
for argument in favor of the proposition that Con¬ 
gress may pass arbitrary and despotic laws with re¬ 
gard to contracts any more than with regard to any 
other subject-matter of legislation. The limitations 
already quoted exist in their full force, and apply to 
that subject as well as to others. 

It may be suggested that the right of Congress to re¬ 
strict the amount of attorney fees has teen exercised and 
sustained, with regard to other classes of cases, and that 

this fact is material to the consideration of the present 
case. 

\\ hile in thus anticipating a possible suggestion, appel¬ 
lees may unduly extend the scope of their brief, it is their 
desire, as it is the desire of all members of the bar simi¬ 
larly situated, that this court have tefore it everything tear¬ 
ing upon the general point involved, to the end that the 
court may have all possible information and light. 

CLASSES OF CLAIMS WHEREIN CONGRESS HAS 
LIMITED ATTORNEY FEES. 

Acts All Prospective in Operation. 

The only general classes of cases or claims wherein Con¬ 
gress has limited counsel fees are: 

1. Pensions. 

2. Indian Depredation Claims. 

3. Claims for back pay and bounty. 

Pensions. 

As is well known, a pension is not a matter of right: it 
;S not a claim, it is, when granted, a mere bountv gi\*en bv 
wav of recognition of services rendered either by the pen¬ 
sioner or by a memter of his family. So far as it is a 



continuing thing, the pension is subject to discontinuance 
at the will of Congress. The underlying idea in the grant¬ 
ing of pensions is that they are provided for the needy who 
deserve special consideration at the hands of the Govern¬ 
ment on account of meritorious services rendered. 

If a pensioner dies, his legal representative can not even 
receive the pension accrued l>efore the death of the pen¬ 
sioner, unless for the purpose of paying expenses of last 
illness and funeral charges (Act March 2, 1895, 28 Stat., 
964). 

Even in limiting counsel fees in these three classes of 
claims, however, Congress did not attempt to act arbitra¬ 
rily, as in the War Claims Act of March 4, 1915, as we 
shall show. 

In the act of June 20, 1878 (20 Stat., 243), limiting at¬ 
torney fees in pension cases, Congress recognized the va¬ 
lidity of contracts theretofore made and filed, pursuant to 
the previous law, in the Pension Office, the Act, so far as 
here material, reading as follows (emphasis being ours ) : 

It shall l>e unlawful for any attorney, agent or other 
person to demand or receive for his services in a pen¬ 
sion case a greater sum than ten dollars. No fee con¬ 
tract shall hereafter be filed with the Commissioner 
of Pensions in any case. In pending cases in which 
a fee contract has heretofore been filed, if the pension 
shall be allowed, the Commissioner of Pensions shall 
approve the same to the amount of the fee to be paid 
at the amount specified in the contract. 

It is also to be borne in mind that an application for a 
pension is filed with an executive bureau; proofs are or¬ 
dinarily such as any notary public or scrivener could pre¬ 
pare; and the prosecution of such an application is vastly 
different from the conduct of a suit in a court of record, 
including examination and cross-examination of witnesses, 
preparation of briefs, and making of oral arguments. 



It is readily seen that the limitation of attorney fees in 
pension cases was purely prospective in its operation. The 
limitation did not apply to cases then in process of adjudi¬ 
cation, and wherein services of attorneys had already been 
rendered. 

The leading case in matter of fees for prosecuting pen¬ 
sion applications is Frisbie v. U. S., 157 U. S., 160, and 
there a pension had l>een granted under the Act of June 
27, 1890 (26 Stats., 182-183), which act greatly liberalized 
the pension law, and which same act provided that any 
agent, attorney or person charging a fee of more than ten 
dollars for “prosecuting any claims under the provisions of 
this act," should l>e guilty of a misdemeanor and subject to 
certain prescril>ed punishment. 

In holding that fee limitation constitutional, the court 
said (emphasis ours) : 

W hile it may be conceded that, generally speaking, 
among the inalienable rights of the citizen is that of 
liberty of contract, yet such liberty is not absolute and 
universal. It is within the undoubted power of gov¬ 
ernment to restrain some individuals from all con¬ 
tracts, as well as all individuals from some contracts. 
It may deny to all the right to contract for the pur¬ 
chase of lottery tickets; to the minor the right to as¬ 
sume any obligations, except for the necessaries of ex¬ 
istence ; to the common carrier the power to make any 
contract releasing himself from negligence, and, in¬ 
deed, may restrain all engaged in any employment 
from any contract in the course of that employment 
which is against public policy. The possession of this 
power by government in no manner conflicts with the 
proposition that, generally speaking, every citizen has 
a right freely to contract for the price of his labor, 
services, or property. 

The pension granted by the government is a matter 
of bounty. “No pensioner has a vested legal right to 
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his pension. Pensions are the bounties of the govern¬ 
ment, which Congress has the right to give, withhold, 
distribute, or recall, at its discretion.” W alton v. Cot¬ 
ton, 60 U. S.,19 How., 355; U. S. v. Teller, 107 U. S., 
64-68. 

Congress l>eing at lil^erty to give or withhold pen¬ 
sions, may prescribe who shall receive, and determine 
all the circumstances and conditions under which any 
application therefor shall lie prosecuted. No man has 
a legal right to a pension, and no man has a legal right 
to interfere in the matter of obtaining pensions for 
himself or others. The whole control of that matter 
is within the domain of Congressional power. U. S. 
v. Hall, 98 U. S., 343. Having the power to legis¬ 
late on this whole matter, to prescril>e the conditions 
under which parties may assist in procuring pensions, 
it has the equal power to enforce by penal provisions 
compliance with its requirements. There can be no 
reasonable question of the constitutionality of this 
statute. 

It will be observed that the theory of the court in that 
case was just the one we have a1x>ve suggested, i. c., that, 
in granting or extending a privilege, Congress may simul¬ 
taneously lay certain conditions upon persons, either claim¬ 
ants or counsel, availing themselves of such privilege or ex¬ 
tension. It by no means follows, however, that Congress 
may impose such conditions upon counsel, after services 
have l>een rendered, under valid contracts, and make such 
conditions practically retroactive in a manner to deprive 
counsel of their property rights, acquired under their con¬ 
tracts . and enforcible against their clients. 

Indian Depredations. 

What are commonly termed “Indian Depredation” claims 
are not constitutional demands against the United States; 
as indicated by their very name, they are for reimburse- 




ment for damages suffered by citizens from “depreda¬ 
tions" committed by tribes or members of tribes of Indi¬ 
ans supposedly in amity with the Government. As is 
known, practically all tril>es have some funds in the hands 
of the Government, and such claims as these are prosecuted 
jointly against the tribe liable for the acts of its members, 
and the United States, but, the United States appears oil lx 
as guardian of the Indian tribe. While a judgment secured 
in such a case is paid by the Government, directly, yet such 
payment is charged against the account of the proper tribe, 
and so is not ultimately paid by the Government. 

In the Indian Depredation Act of March 3, 1891 (26 
Stat., 851 ), the Court of Claims was for the first time 
opened to presentation of such claims. The only remedy 
theretofore existing was inadequate, l>eing before the In¬ 
terior Department and barren of tangible result. That act 
did prescribe the fees to be allowed by the Court of Claims. 
Counsel were not compelled to avail themselves of the new 
remedy, however, unless they chose to do so and to pay 
the price therefor in the regulation of their fees. Obvi¬ 
ously, sendees 1)efore the court could not hare been ren¬ 
dered prior to the enactment of that jurisdictional act. 
Hence, regulation of fees did not deprive counsel of their 
agreed compensation for services already rendered in a 
court of the United States. That fee limitation merely 
laid a condition on the right to sue in the Court of Claims , 
as expressly stated by the U. S. Supreme Court, in a case 
hereinafter cited. 

The Indians being wards of the Nation, and the claims 
themselves being for all kinds of depredations, not based 
on the taking for use of any property, the position of the 
Government with relation to that entire subject was such 
as to properly subject the prosecution of the claims to reg¬ 
ulation by the Government. 
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In those cases the United States Government is sued as 
tjuardian of the Indians and. as stated in case of Lone Wolf 
v. Hitchcock, 187 U. S., 553, Congress has from the be¬ 
ginning of our Government exercised plenary power over 
the affairs of Indian tribes. 

In Gordon v. Gwydir, 34 D. C. App., 508-513, this court 
referred to this status which the Government occupies to¬ 
wards Indians, which constitutes the Indians the “wards 
of the United States.” 

Under the general conditions surrounding all Indian af¬ 
fairs, therefore, the Government has undoubted authority 
to legislate freely concerning all matters pertaining to them. 

We ask, however, that the court bear in mind that the 
vcr\ same act which opened the Court of Claims to these 
Indian Depredations, also limited coiuiscl fees. So far as 
the previous prosecution of such claims before the Interior 
Department, the later act is to be construed either as tak¬ 
ing away the former remedy , a thing within the power of 
the legislature, or, as furnishing a new and additional rem¬ 
edy, and in either construction, there would be no depriva¬ 
tion of any rights already earned. 

Stated differently, any attorney who represented such 
a claim had the privilege, if he saw fit, to stand on any 
rights secured by presentation of the claims before the In¬ 
terior Department, and it might have been possible to se¬ 
cure relief based thereon. If, however, the attorney 
elected to bring the claim before the Court of Claims, 
where he would have the benefit of an orderly procedure, 
before a judicial tribunal, he kneu* that the price of admis- 
mission, as far as his rights as counsel were concerned, was 
the limitation of his fee. 

The leading case on the matter of counsel fees in In¬ 
dian Depredation claims is Ball v. Halsell, 161 U. S., 72. 
In sustaining the constitutionality of the act of Congress 




which permitted suits on such claims in the Court of Claims, 
and which also contained the provision limiting counsel 
fees, the court said: 

It is an established principle of jurisprudence, in all 
civilized nations, that the sovereign can not l>e sued 
in its own courts, or in any other, without its con¬ 
sent and permission; but it may, if it thinks proper, 
waive this privilege, and permit itself to 1>e made a de¬ 
fendant in a suit bv individuals or by another State. 
And as this permission is altogether voluntary on the 
part of the sovereignty, it follows that it may prescribe 
the terms and conditions on which it consents to be 
sued, and the manner in which the suit shall l>e con¬ 
ducted, and may withdraw its consent whenever it 
may suppose that justice to the public requires it. 
Beers v. Arkansas. 20 How., 527-529; Re Ayers, 123 
U. S., 443-505; Hans v. Louisiana, 134 U. S., 1-17. 

It will be borne in mind that the limitation of counsel fees 
in Indian Depredation claims was sustained, however, as 
l>eing a condition laid by Congress on the ricjht to sue. That 
act did not, like the one here involved, seek to enforce such 
limitation after the suit had l)een conducted to a termination 
in the Court of Claims. That Indian Depredation act laid 
the condition in advance of the bringing of the suit, which 
is plainly a feature which distinguishes the case of Ball v. 
Halsell from the one at bar. 

Soldiers’ Bounties, Etc. 

As to the third class of claims wherein Congress has 
seen fit to limit fees of attorneys, i. e.. those of former 
soldiers for back pay and bounty, which were prosecuted 
before the accounting officers, and not before a court, the 
Urgent Deficiency Act of Dec. 22, 1911 (37 Stats., 47-49), 
provided that no agent or attorney should demand or ac- 
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cent any fee for services in connection with such claims 

A • 

“filed after the passage of this Act ” 

It will be noted that no attempt was made to interfere 
at all with contracts in cases previously filed and then in 
process of settlement, or already allowed, as was done by 
the war claims appropriation act under consideration, lhat 
prohibition in the back pay and bounty claims related 
solely to services in claims thereafter filed. 

It is seen, therefore, that in all these classes of claims or 
cases wherein fees were limited, Congress was careful to 
make the limitation operate in futuro only, and attorneys 
thereafter proceeding to exercise the right to represent such 
claims or matters, did so with a full knowledge of the re¬ 
strictions upon their rights to contract for their fees. 

It is evident, however, that when the legislation cover¬ 
ing those classes of cases or claims is compared with the 
attempt of Congress to limit counsel fees in claims covered 
by the war claims appropriation act of March 4, 1915, 
only contrast appears, and the legislation on these other 
matters, and decisions rendered under those various acts 
limiting fees can have no application to the constant case, 
as establishing the validity of the terms of the fee limita¬ 
tion in the war claims act. 




REPLY OF APPELLEES TO ARGUMENT OF 

APPELLANTS. 


Up to this point, appellees have addressed their argu¬ 
ment to showing, as an original and independent proposi¬ 
tion, that the fee limitation in the War Claims Act of 
March 4, 1915, is unconstitutional. This preceding argu¬ 
ment has l)een without relation to the argument submitted 
in the brief of appellants; but we will now take up for con¬ 
sideration the appellants’ argument, and will endeavor to 
make plain to the court the fact that the argument of 
appellants is fallacious, where based upon authorities at 
all material to the case at bar, and is lacking in pertinency 
so far as it is based upon citations which do not bear upon 
the point involved. 

With the general proposition announced at the top of 
p. 12 of appellants’ brief, we have no controversy. We 
concede that, as stated bv the Supreme Court, in effect. 
Congress or the legislative bodies of the States, have the 
power to prevent some persons (e. cj., insane persons, 
minors, etc.), from making any contracts, or to prohibit 
any persons from making some contracts, such as contracts 
prohibited by public policy or as contrary to good morals, 
at least so long as such power, when exercised by Congress 
falls within some one of the express or necessarily im¬ 
plied powers of Congress. It is only in the application of 
the principle that appellees are unable to agree with ap¬ 
pellants. 

We will first consider the Legal Tender Cases. 

Legal Tender Cases. 

A careful study of the majority opinion in the Legal 
Tender Cases (Knox v. Lee, and Parker v. Davis), 12 
Wall. 457, shows that the decision sustaining the Legal 
Tender Acts, making U. S. Treasury notes a legal tender 
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in payment of debts between individuals, was based pri¬ 
marily on the grounds: 

1. That Congress had l>een given express consti¬ 
tutional power to regulate coinage, and to borrow 
money, and as a necessary incident to borrowing 
money, might emit bills of credit, i. c., Treasury notes 
or bonds. 

2. That, in the exercise of any express or neces¬ 
sarily implied power of Congress, that body may 
choose the means of carrying out such power, and if 
the means chosen do tend to carry out the constitu¬ 
tional object of Congress, then such means must be 
held constitutional. 

3. That the Legal Tender Acts did no ^impair the 
obligation of contracts, and therefore did not de¬ 
prive men of their property without due process of 
law, because it must be held that when two persons 
enter into a contract calling in general terms for pay¬ 
ment of a certain sum of money, at a future date, 
they do so with knowledge of the power of Congress 
over the subject of coinage, etc., and must be held to 
agree that the payment provided may be made with 
whatsoever happens to be legal money at date of pay¬ 
ment, even though the gold or silver currency itself 
may be lighter in the amount of metal contained, or 
of a less degree of fineness than that in use when the 

contract is made. 

Tt is to l>e further noted that the court, in the majority 
opinion, made it manifest that it considered as of great, 
if not controlling weight, what were deemed the exigencies 
of the occasion for the enactment of the acts there in ques¬ 
tion, and regarded them practically as necessary to the 

very preservation of the nation. 

Again, attention is called to the following statement by 

the court, in that opinion: 

We have 1>een asked whether Congress can declare 
that a contract to deliver a quantity of grain may be 





satisfied by the tender of a less quantity. Undoubtedly 
not. But this is a false analogy. There is a wide dis¬ 
tinction 1 jet ween a tender of quantities, or of specific 
articles, and a tender of legal values. 

In the case at bar appellees do not assert that, between 
the date of their contract with their client, and the date of 
payment of the Erskine claim. Congress might not have 
changed the weight or fineness of metal coins, or might 
not have taken such action with relation to legal tender as 
to have operated, indirectly, to diminish the z'aluc of their 
expected and agreed compensation; but the Legal Tender 
Cases do not sustain in any manner the validity of the 

~ 9 

enactment here involved, which was enacted for the obvi¬ 
ous and express purpose of abrogating in certain particu¬ 
lar, enumerated transactions or cases, the contracts between 
private individuals, not by changing the means of payment, 
but bv providing, in effect, that a promise to deliver or pay 
a certain liquidated numljer of dollars, should l>e satisfied 
by tender or payment of a certain less number of dollars. 

In connection with the above-quoted statement that Con¬ 
gress could not have provided that a contract to deliver 
a certain quantity of grain should l)e satisfied by delivery 
or tender of a less amount, the court further said: 

It can not, therefore, l>e maintained that the Legal 
Tender Acts impaired the obligation of contracts. 

Vet the act here in question expressly states that fee 
contracts ljetween counsel and clients shall be satisfied by 
not more than a certain payment, “any contract to the con¬ 
trary notudthstanding” 

Such legislation can not l>e deemed one of the many 
kinds, falling within the legislative power of Congress, 
which indirectly and incidentally impair the obligation of 
contracts; this particular act in terms does so, with all pos¬ 
sible directness. The court, as above seen, in the Legal 
Tender Cases, said that could not be done. 
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Again, in the concluding portion of the majority opin¬ 
ion in that case, the court made it plain that the cases be¬ 
fore it were of unusual character, by saving. 

It follows as another corrollary from the views 
which l have expressed that the power to make Treas¬ 
ury Notes a legal tender, whilst a mere incidental one 
to that of issuing the notes themselves, and to one of 
the forms of lx>rrowing money, is nevertheless a 
power not to be resorted to except upon extraordinary 
and pressing occasions, such as war or other public 
exigencies of great gravity and importance; and 
should be no longer exercised than all the circum¬ 
stances of the case demand. 

I do not say that it is a war power, or that it is 

only to lie called into exercise in time of war; for 
other public exigencies may arise in the history of a 
nation which may make it expedient and imperative 

to exercise it. 

Learned counsel for appellants say, on p. 12 of appellants 
brief, that they lav out of consideration the case of 1 rebil- 
cock v. Wilson, 12 Wall., 687. and if their effort l>e solely 
to sustain the constitutionality of the enactment here in¬ 
volved, rather than to present a history of the Legal I endcr 
Cases to the court, they may well lay aside that case, liecause 
it sustains exactly the contention of appellees here. 

In that case the contract, made before the enactment o 
the I e< r al Tender Act, called for payment of a certain sum 
« in specie 9 and the court held that the Legal Tender Acts 
did not permit payment to be made in Treasury notes, as 
might be done where the contract called generally for merely 
a certain sum of money, without specifying specie. 

Having just held that the Legal Tender Acts did not im¬ 
pair the obligation of contracts, the court was compelled to 
decide the case of Trebilcock v. Wilson as was done, in order 
to be at all consistent, for to have held otherwise would have 
amounted to impairing the obligation of the contract there 
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involved by refusing to give effect to the words “in specie 
forming a part of that contract. 

It is thus seen that, when the court had squarely presented 
a case wherein application of the Legal lender Acts u*oiild 
impair the obligation of a contract, it was held that the acts 
were inapplicable , and that, t<x>, notwithstanding the express 
terms of the first act (Feb. 25, 1862, 12 Stats., 345), pro- 

\ iding that the I reasury notes to be issued under that act 
(emphasis ours) : 

shall be receivable in payment of all taxes, * * *. and 
shall also be lawful money and a legal tender in pay¬ 
ment of all debts, public and private/within the United 

States, except duties on imports and interest as afore¬ 
said. 

In that case the earlier case of Bronson v. Rodes, 7 Wall., 
- - L was cited. 1 his earlier case held that a contract to pav 
in gold and silver coin, lawful money of the United 

States, must lie satisfied in coin, and not in legal tender 
notes, the court saying: 

It is the appropriate function of courts of justice to 
enforce contracts according to the lawful intent and 
understanding of the parties . 

Appellees are wholly unable to perceive wherein appel¬ 
lants can base their appeals upon anything found in the Le¬ 
gal l ender Cases. Those cases were used bv counsel for 

iqUc' rw Me - lphis : in case of Movers v - City of Memphis. 
186 S. W„ 10a (opinion bound in appendix to this brief!. 

and the Supreme Court of Tennessee said: 

The legal tender cases of Knox v. I.ee. and Parker v. 
i a'is. /y L. S„ 4.i/. are relied on bv the defendant- 
but these cases were based on the power of Congress to 
regulate the coinage of money and the value thereof, 
and we think they are not in point here. 


1 




It is further argued by appellants that Congress has the 
express power to pay the debts of the United States; that the 
appropriation to pay the Erskine claim was enacted pursuant 
to that power; that it therefore follows that Congress may 
adopt any means which it chooses to carry out that constitu¬ 
tional jK)wer and duty. 

Api>ellees have no quarrel with that theory, but it is not 
here material to decision of this case. 

Appellees do not question the jxnver of Congress to pay 
the debts of the United States. IVhat they do question is 
the right of Congress to prevent a citizen from paying his 
debts. 

Asa means of paying the debt due Mrs. Erskine, it may 
have lain within the power of Congress to enact that pay¬ 
ment should be made in Treasury notes and not in gold or 
silver, and even though it might have happened that by rea¬ 
son of some unusual condition, gold and silver were at a 
premium, or Treasury notes at a discount, still appellees 
could not have objected to payment of the Erskine claim 
being so made. 

Rut it does not follow that Congress may attach condi¬ 
tions to the payment of the debt due Mrs. Erskine, which 
conditions do not comprise a means of effecting the payment. 
For instance, if the argument of appellants be followed to 
its ultimate result. Congress, as an incident to making this 
appropriation, might have enacted: 

1. That the persons in whose favor the items of ap¬ 
propriation were made, after accepting payment of 
their claims as appropriated for, should never employ a 
foreigner, although all other citizens might do so; or, 

2. That the person accepting payment under that act, 
should not use any portion of the sum appropriated in 
payment of any grocery bills, or for medical attend¬ 
ance; or, 

3. That no part of the sum appropriated, and ac¬ 
cepted bv a claimant in satisfaction of his claim for 




“just compensation” for private property taken for 
public use. should he applied to the payment of any in¬ 
debtedness contracted prior to date of the enactment 
and that any creditor who accepted any of said money 
in payment of any such prior indebtedness, should be 
guilty of a misdemeanor, or, 

4. That no part of the sum appropriated should be 
contributed to any religious, charitable or eleemosynary 
institution, and that the officers of anv such institution 
accepting any of such money as a contribution, should 
be guilty of a misdemeanor. 

There is practically no limit to which these supposititious 
conditions might not be extended, if the contention of the 
appellants is correct. It may be said that such conditions as 
we have above suggested are absurd, but would prohibition 
of the employment of aliens, of the payment of grocery bills, 
of medical bills, of payment of any prior indebtedness, or 
making of donations for charitable purposes, be anv wore 
absurd, than a prohibition which operates against payment 
of the earned and agreed compensation of lawyers, for 
services already performed at date of the enactment? 

The contention of apjiellants appears to be. in short, that, 
as Congress has power to pay the debts of the Government, 
it may, in connection with any appropriation of payment of 
public debts, also provide that private creditors of the United 
States need not pay their debts, and this theory is based on 
the mere fact that such a provision happens to be incor¬ 
porated in the same act as the appropriation. 

Tn other words, appellants think the mere physical inclu¬ 
sion of the fee limitation in an appropriation act makes such 
limitation an incident to the payment of the debts of the 
Government, because it formed a part of the appropriation 
act. 

Tt is sometimes useful in determining whether one por¬ 
tion of an enactment is an incident to a different portion. 1 o 
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see whether one part can stand without the other. In the 
present case, section 4 of the act may be eliminated bodily 
and the result will l)e the payment of every debt covered by 
the act, and the appropriation act will be thereby left in just 
the same shape as prior acts appropriating for payment of 
other war claims allowed by the Court of Claims. While con- 
cededly that which is an incident may not be essential to the 
principal thing, yet this analysis of the act involved shows 
that section 4 is certainly not at all necessary to the payment 

of the debts enumerated in the act, and does not constitute 
a means of payment. 

Suppose Congress had also seen fit to physically insert in 
the same act a provision to the effect that the United States 
Attorney for the District of Columbia should repay to the 
United States all money received by him as salary during 
the previous two years. Would the learned District Attor¬ 
ney have deemed such a provision an incident to the power 
of Congress to pay public debts? 

Yet, by placing such two years’ salary in the Treasury, 
would not the Government be to that extent better able to 
pay its debts ? 

Sinking Fund Cases. 

( ounsel for appellants apparently places much reliance on 
what are commonly termed the “Sinking Fund Cases,” 
which are entitled Union Pacific Railroad Co. v. U. S., 99 

U. S., 700, and Central Pacific Railroad Co. v. Gallatin 99 
U. S., 727. 

It may not be without significance, however, that appel¬ 
lants quote only from the dissenting opinion of Justice Brad- 
lev, as frankly stated in their brief. 

Those cases involved the question whether Congress midn 
require these railroad companies to establish a sinkin" fund 

o 
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for redemption of their bonds, whereon the Government was 
liable, the Government having loaned its credit to the com¬ 
panies. 

The majority of the court sustained the enactment re¬ 
quiring the establishment of this sinking fund, on the ground 
that Congress had retained the right to alter or amend the 
charter or act of Congress whereunder each company ac¬ 
quired its rights from the federal government. It is true that 
eminent members of the court dissented, just as several 
members dissented from the majority opinion in the Legal 
Tender Cases, hut it is needless to say that the grounds for 
the decision are to he drawn from the opinion of the court, 
and not from dissenting opinions. Dissenting opinions may 
be properly referred to for general statements of legal prin¬ 
ciples. so far as not inconsistent with the principles an¬ 
nounced in the opinion of the court, hut to that extent only. 

It is true that the dissenting opinions, referred to by ap¬ 
pellants. argued that the sinking fund act was in deroga¬ 
tion of the contracts of the Government with the companies, 
hut the opinion of the court held that the reserved right to 
amend or alter the charters of the companies carried with it 
a right to regulate the business of the companies in any rea¬ 
sonable manner, and therefore did not deprive the com¬ 
panies of their property without due process of law. 

As exemplifying the legal principles which the court had in 
mind in deciding the sinking fund cases, we quote the fol¬ 
lowing from the opinion in U. P. R. R. Co. v. U. S., 99 
U. S.. 700, the first case decided (emphasis ours) : 

The United States can not. any more than a State, 
interfere with private rights, except for legitimate gov¬ 
ernmental purposes. They are not included within the 
constitutional prohibition which prevents States from 
passing laws impairing the obligation of contracts, but. 
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equally with the States , they arc prohibited from de¬ 
priving persons or corporations of property without due 
process of law. * * * 

W ith respect to the reserved power of Congress to amend 
the company's charter, the court said: 

That this power has a limit, no one can doubt. All 
agree that it can not be used to take away property al¬ 
ready acquired under the operation of its charter, * * *. 

Giving full effect to the principles which have thus 
been authoritatively stated, we think it safe to say, that 
whatever rules Congress might have prescribed in the 
original charter for the government of the Corporation 
in tlie administration of its affairs, it retained the power 
to establish by amendment. In so doing it can not 
undo what has already been done, and it can not un¬ 
make contracts that hare already been made, but it may 
provide for what shall be done in the future, and may 
direct what preparation shall be made for the due per¬ 
formance of contracts already entered into. It might 
originally have prohibited the borrowing of money on 
mortgage, or might have said that no bonded debt 
should be created without ample provision bv sinking 
fund to meet it at maturity. Not having done so at 
first, it can not now by direct legislation vacate mort¬ 
gages already made under the powers originally grant¬ 
ed, nor release debts already contracted. A prohibition 
June against contracting debts will not avoid debts al¬ 
ready incurred. An amendment making it unlawful to 
issue bonds payable at a distant day, without at the 
same time establishing a fund for their ultimate re¬ 
demption, will not invalidate a bond already out. All 
such legislation zvill be confined in its operation to the 
future. 


In saving that the legislation involved could be sustained 
as a reasonable regulation of the administration of the af- 





fairs of the company, and promotive of the interests of the 
public and also of the corporation, the court further said, of 
that legislation: 

It takes nothing from the corporation or the stock¬ 
holders which actually belongs to them. It oppresses no 
one, ami inflicts no wrong. 

We ask that this last quoted statement be compared with 
the obvious effect upon the rights of appellees and other 
members of the bar, of the enactment here in question, which 
is oppressive, and which does inflict wrong. 

In the second case, of C. P. R. R. Co. v. Gallatin, 99 
l\ S., 727. in stating again the ground for the court’s opin¬ 
ion, it is said: 

All complaint thus far has come from the Corpora¬ 
tion itself, which, to secure the government aid, ac¬ 
cepted all the conditions that were attached to the 
grants, including the reservation of power to amend. 

Appellees are unable to see wherein the sinking fund cases 
tend in any manner to sustain the contention of appellants, 
that Congress had a right to do exactly what the decisions 
in the sinking fund cases say can not be done. i. e., “release 
debts already contracted /” or “avoid debts already incurred.” 

Appellants rely, also, on case of Atlantic Coast Line R. 
Co. v. Riverside Mills, 219 U. S., 186, which was a case 
involving the constitutionality of the “Carmack Amend¬ 
ment” to the interstate commerce act, whereby the initial 
carrier was made liable in event of loss of or damage to 
goods shipped over its line and those of connecting carriers. 
It is true that in considering that case, which obviously 
fell within the express power of Congress to regulate in¬ 
terstate commerce, the court said that there is no such 



thing as “absolute freedom of contract.” We assent to 
that statement, and also refer to the further statement by 
the court, immediately following the one mentioned (219 
U. S., 202), as follows (emphasis ours): 

Contracts which contravene public policy can not 
be lawfully made at all; and the power to make con¬ 
tracts may in all cases l>e regulated as to form, evi¬ 
dence, and validity as to third persons. The power 
of government extends to the denial of lil>erty of con¬ 
tract to the extent of forbidding or regulating every 
contract which is reasonably calculated to injuriously 
affect the public interests. Undoubtedly the United 
States is a government of limited and delegated pow¬ 
ers, but in respect of those powers expressly dele¬ 
gated, the power to regulate commerce between the 
States being one of them, the power is absolute, ex¬ 
cept as limited by other provisions of the Constitution 

itself. 

It is to be further noted that the contract there involved, 
and whereby the initial carrier sought to escape liability 
under the Carmack amendment, was made after the enact¬ 
ment thereof, and for that reason, was illegal from its 
very inception, being in direct contravention of the law as 
it existed when the contract was made. In that respect the 
case was the same, in principle, as the case of Frisbie v. 
U. S., 157 U. S., 160, wherein Frisbie prosecuted a pen¬ 
sion claim under an act which prohibited his charging more 
than a fee of ten dollars; it was the same as the case of 
Ball v. Halsell. 161 U. S., 72, wherein Ball prosecuted an 
Indian Depredation claim under an act which expressly 
limited his fee. 

In all these cases, Congress saw fit, in the exercise of its 
powers, to prohibit the making of certain kinds of con¬ 
tracts in the future or the charging of more than certain 
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fees for future services in claims against wards of the Gov¬ 
ernment. and it was held that the enactments were valid. 

Again, we call attention to the fact, apparent from a read¬ 
ing of the Carmack amendment (34 Stat., 595), that the 
act was purely prospective in its operation. It did not un¬ 
dertake to invalidate contracts theretofore made, but pro¬ 
hibited the making of future contracts by carriers, which 
would relieve the initial carrier of the liability imposed by 
that act. 

It was held, also, in that case, that the enactment did not 
operate to deprive the initial carrier of its property without 
due process of law, by making it liable for negligence of 
connecting carriers, but merely made the initial carrier liable 
for negligence of its agents, in the transportation of goods 
l>eyond its own line. 

Had the Carmack amendment been so enacted as to have 
placed upon initial carriers liability for losses already in¬ 
curred, on connecting lines, regardless of contracts to the 
contrary, which were valid when made, thereby giving a 
retroactive effect to the rule laid down by the act, the deci¬ 
sion would doubtless have l>een very different. 

The case of Mitchell v. Clark, 110 U. S., 633, cited by 
appellants, has absolutely no bearing upon the case at bar, so 
far as concerns the principles involved. In that case Clark 
sued Mitchell for back rent of real estate, accruing during 
the Civil War. Mitchell pleaded that he had 1>een compelled 
to pav the rent to federal authorities, and pleaded also, in 
bar of the action, the statute of limitations enacted by Con¬ 
gress to cover such cases. 

The decision of the Supreme Court in that case was that 
the statute of limitations was valid, and effective even 
though the action were brought in a State court, because: 

1. The class of cases covered by the statute, involv¬ 
ing the validity or effect of acts done or omitted under 
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federal authority, or under color thereof, were prop¬ 
erly included by federal statute, among cases removable 
to federal courts. 

2. That Congress had power to enact a statute of 
limitations concerning such actions, which would be 
exclusive in its operation, lest there be two variant 
statutes of limitations, one federal and the other local, 
covering the same class of actions. 

3. That it has l)een held, even as to States, that stat¬ 
utes of limitations may l>e constitutionally enacted, even 
though they may shorten the time for bringing actions, 
and such statutes may operate upon contracts or rights 
already in existence, so long as a reasonable time is left 
by the statute, for bringing action, as zvas done by the 
federal statute there involved, which allowed two years 
after the enactment, or after the accruing of the cause 
of action. 

It is true that, by way of argument, the court therein said 
that: 


It is no answer to this to say that it interferes with 
the validity of contracts, for no provision of the con¬ 
stitution prohibits Congress from doing this, as it does 
the States; and where the question of the pozoer of 
Congress arises, as in the legal tender cases and bank¬ 
ruptcy cases, it does not depend upon the incidental 
effect of its exercise on contracts, but on the existence 
of the power itself. 

Obviously, that statement is correct, in a general way, but 
it will be noted that the two classes of cases cited are: 

1. The Legal Tender cases, where the court held that 
contracts were not impaired, and in connection with 
which it was held that, regardless of the Legal Tender 
acts, a contract calling for payment in currency, must 
be fulfilled by payment in-currency, and not by Treas¬ 
ury notes; and 




2. Bankruptcy cases, which are covered by an ex¬ 
press constitutional authorization to Congress, for pass¬ 
age of uniform laws of bankruptcy. 

Analyzed, therefore, the Mitchell-Clark case is nothing 
but a decision that a federal statute of limitation, allowing 
a reasonable time for bringing actions, and applicable to a 
class of cases which might be properly removed to a federal 
court, was valid. Surely that decision can not be of any 
effect in the case at bar. 

The case of L. & N. R. R. Co. v. Mottley, 219 U. S., 467, 
was considered by the court below in the Fahey case, it 
being stated of the fee contract between appellees herein 
and Fahey: 

Such a contract does not collide with the power to 
regulate commerce, as did the contract in Louisville & 
Nashville R. R. Co. v. Mottley, 219 U. S., 467, * * * 

In the City of Memphis case, the Tennessee Supreme 
Court said of the Mottley case: 

So the case of L. & N. R. R. Co. v. Mottley, 219 
U. S., 467, is not controlling, as it was based on the 
power of Congress to regulate interstate commerce 
between the States, under that clause of the Consti¬ 
tution. 

In that case, the railroad company, in settlement of a de¬ 
mand of Mottley, agreed to furnish him and his wife trans¬ 
portation, l)oth within the State of Kentucky, and outside of 
the State on its lines, so long as they should live. After the 
enactment of the interstate commerce legislation prohibit¬ 
ing interstate passes, etc., the company declined to issue any 
more transportation under said agreement. Instead of su¬ 
ing the company to recover damages for breach of contract, 
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or on their original demand, the Mottleys sued for specific 
performance, and it was held that, the Constitution con¬ 
ferring on Congress power to regulate interstate commerce, 
all contracts which would by their terms regulate any rela¬ 
tions falling within the scope of interstate commerce, must 
be held to be made with knowledge that Congress might 
enact legislation impairing the obligation of such contracts. 

In that case the court intimated very plainly that Mott- 
ley’s remedy might be found in a different form of action, 
and that intimation was carried into effect in the later case 
of N. Y. C. & H. R. R. R. Co. v. Gray, 239 U. S., 583, 
where Gray sued a railroad company for a money judgment, 
on account of failure of the company to furnish him trans¬ 
portation as per agreement. The railroad company relied 
on the Mottley case, but the court affirmed the judgment 
for a money demand, against the company. 

Apj)ellees have presented no argument at all inconsistent 
with the principles of the Mottley and Gray cases. Appellees 
merely say that those cases have no application or perti¬ 
nency to the case here presented. 

Appellants also cite the case of U. S. v. Fisher, 2 Cranch, 
358, wherein it was held that, as an incident to the general 
power and duty of Congress to pay the debts of the Gov¬ 
ernment, laws may Ik* constitutionally enacted giving priority 
to debts due the United States. Examination of the case 
will show, however, that it dealt with an act giving such 
priority to debts due the United States, only in case of the 
insolvency of the debtor. While the point was not men¬ 
tioned in the opinion of the court, it was suggested in argu¬ 
ment, that the giving effect to the statute merely removed 
the Government from the operation of the bankruptcy law, 
which contention would seem reasonable, and would bring 
the statute squarely within the express power of Congress 
to enact a bankruptcy law. 


k. 
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At any rate, that case would seem to have nothing in 
common, either in facts or law, with the case at bar. 

Appellants apparently conceive the case of Buttficld v. 
Stranahan, 192 U. S., 470. to be an authority supporting 
their contention; but scrutiny of that decision shows that it 
merely holds that, under its express and unlimited constitu¬ 
tional power to regulate commerce with foreign nations (an 
expressly enumerated power). Congress may absolutely 
prohibit the importation of specified articles of merchandise, 
the exact language being as follows (emphasis being ours) : 

As a result of the complete power of Congress over 
foreign commerce, it necessarily follows that no indi¬ 
vidual has a vested right to trade with foreign nations 
which is so broad in character as to limit and restrict 
the power of Congress to determine what articles of 
merchandise may be imj)orted into this country and the 
terms upon which a right to import may lx 1 exercised. 
This being true, it results that a statute which restrains 
the introduction of particular goods into the United 
States from considerations of public policy does not 
violate the due process clause of the Constitution. 

In that case, again, we have an illustration of a statute 
restrictive of certain rights, and purely prospective in its 
operation. That act did not provide that certain articles 
already imported should be exported. Further, the prohibi¬ 
tion there of the importation of an inferior quality of tea 
was based upon “considerations of public policy” while in 
the cases cited herein the Supreme Court and this court have 
held that such contracts as appellees made with their client, 
were in accord with public policy, and not prohibited bv that 
policy. 

That case, cited by appellants, has no apparent relation to 
or bearing upon the point here involved, so far as appellees 
can perceive. 
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In concluding tins portion of our brief, directed especially 
in reply to the brief of appellants, we wish to say, in justice 
to counsel for appellants, that they have exhibited both in¬ 
dustry and ingenuity, in the effort to find somewhere, some 
authority upon which to sustain their appeals in this case. 
Their failure to secure from their painstaking examination 
of the authorities, anything of controlling weight or of 
direct pertinency to the point here involved, would seem to 
be very strongly indicative of the non-existence of any con¬ 
stitutional warrant for this direct attack by Congress upon 
the rights of certain citizens who happen to be members of 
the legal profession, in certain of their cases or contracts, 
by a statute not general in terms and obviously retroactive 
in its operation. The learned District Attorney and his as¬ 
sistant have made the best showing possible for their side 
of this case, but have Iteen compelled to make their bricks 

without straw. 
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SUMMARY. 

By way of recapitulation of the points above covered by 
this brief, and in this conclusion to place before the court 
in a more concise form the arguments made, we now ask 
attention to the following: 


I. 

The contract whereby the defendant agreed to pay 
to complainants a certain counsel fee in event of the 
successful prosecution of the claim, was valid when it 
was made; it was valid during the period of the prose¬ 
cution of the claim; and is still valid, based upon an 
obviously valuable consideration, and not in contraven¬ 
tion of public policy. 

A. The act of Feb. 26, 1853 (10 Stat., 161), later re¬ 
enacted as Sec. 823, U. S. Rev. Stats., expressly recognizes 
the right of counsel practicing in the Federal courts to make 
contracts with their clients as to their compensation, and 
that is still the law. That act and that section of the Re¬ 
vised Statutes, while prescribing certain fees, such as docket 
fees, those of counsel representing the Government, and 
various court officers, contains the provision : 

“But this act shall not be construed to prohibit attor¬ 
neys, solicitors and proctors from charging to and re¬ 
ceiving from their clients, other than the Government , 
such reasonable compensation for their serzices, in ad¬ 
dition to the taxable costs, as may be in accordance zvith 
general usage in their respective States, or may be 
agreed upon betzeeen the parties.” 

B. In what may be termed the leading case of Taylor v. 
Bemiss (110 U. S., 42), the court said, with express refer¬ 
ence to a contract for collecting a Civil War claim: 




“It was decided in the case of Stanton v. Embry (93 
U. S., 548), that contracts by attorneys for compensa- 
tion in prosecuting claims against the United States 
were not void because the amount of it zvas made con- 
tingent upon success, or upon the sum recovered. And 
the well-known difficulties and delays in obtaining pay¬ 
ment of just claims which are not within the ordinary 
course of procedure of the auditing officers of the Gov¬ 
ernment, justifies a liberal compensation in successful 
cases, zehere none is to be received in case of failure. 
Any other rule would work a hardship in cases of cred¬ 
itors of small means residing far from the seat of gov¬ 
ernment, who can give neither money nor personal at¬ 
tention to securing their rights.” 

See also: Nutt v. Knut, 200 U. S., 12. 

McGowan v. Parish, 237 U. S., 285. 

Roberts v. Consaul, 24 D. C. App., 551-559. 

Moyers v. City of Memphis, 186 S. W., 105. 

C. Appellees fully complied with the terms of the contract 
made with their client, by securing favorable findings of 
fact, on which findings was based the subsequent appropria¬ 
tion by Congress for payment of the claim. 

See Roberts v. Consaul, 24 D. C. App., 551-559, involv¬ 
ing the attorney fee for collecting a similar war claim, and 
wherein this court said: 

“The services of the attorney, as contracted for, 
were performed and the consideration therefor earned 
when the judgment was recovered. All that remained 
for him to do, if permitted, was to receive the draft for 
the appropriation made by Congress for payment of the 
judgment.” 

* * * complainants, having already performed 

the contract on their part, and become entitled to the 
compensation agreed on, upon payment of the claim 
by the Government, had a vested property in the same, 
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which could not lie destroyed by the arbitrary act of 
Congress. * * * 

Moyers v. City of Memphis, 186 S. W„ 105. 

D. The “liberty'’ guaranteed by the Fifth Amendment to 
the C onstitution includes freedom to make any contract not 
prohibited by law. and not in contravention of public policy, 
or in itself immoral. 

From Adair v. U. S., 208 U. S., 161, we quote the follow¬ 
ing: 

“Such liberty and right embrace the right to make 
contracts for the purchase of the lal)or of others, and 
equally the right to make contracts for the sale of one’s 
own labor; each right, however, being subject to the 
fundamental condition that no contract, whatever its 
subject-matter, can be sustained, which the law, upon 
reasonable grounds, forbids as inconsistent with public 
interests, 01 as hurtful to the public order, or as detri¬ 
mental to the common good.” 

From Allgever v. Louisiana, 165 U. S., 578-589-590: 

‘The liberty mentioned in that amendment means 
not only the right of the citizen to be free from the 
mere physical restiaint of his person, as by incarcera¬ 
tion, but the term is deemed to embrace the right of the 
citizen to be free in the enjoyment of all his faculties; 
to l>e free to use them in all lawful ways; to live and 
work where he will; to earn his livelihood by any law¬ 
ful calling; to pursue any livelihood or avocation, and 
for that purpose to enter into all contracts which may 
be proper, necessary and essential to his carrying out 

to a successful conclusion the purposes above men¬ 
tioned ” 

From Matthews v. People. 202 Ill., 389: 

"It is now well settled that the privilege of contract¬ 
ing is both a liberty and a property right. Liberty in¬ 
cludes the right to wake and enforce contracts, because 
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the right to make and enforce contracts is included in 
the right to acquire property.” 

From Goodcharles v. Wigeman, 113 Pa. St., 431: 

“The first, second, third and fourth sections of the 
act of June 29, 1881, are utterly unconstitutional and 
void inasmuch as by them an attempt is made by the 
Legislature to do what, in this country, can not be 
done; that is, to prevent persons who are sui juris 
from making their own contracts.” 

From Dubuque & Sioux City R. R. Co. v. Richmond, 19 
Wall., 584 (emphasis being ours): 

“W hen counsel speaks of the public policy established 
by the Acts of Congress mentioned, he must mean 
nothing more than that the Acts were intended to facili¬ 
tate commercial intercourse among the States. Un¬ 
doubtedly such was the case, and it is of great public 
interest that such intercourse should be free and un¬ 
trammeled. But if comparisons may be made with 
respect to a subject of this nature, zee should say that 
the observance of private contracts , and enforcing their 
obligations, arc matters of higher moment and im¬ 
portance to the public welfare, and far more reaching 
in their consequence.” 

From B. & O. Ry. Co. v. Voigt, 176 U. S., 498-505: 

“* * * if there is one thing which more than 

another public policy requires, it is that men of full 
age and competent understanding shall have the ut¬ 
most liberty of contracting, and that their contracts, 
when entered into freely and voluntarily, shall be held 
sacred, and shall be enforced by courts of justice.” 
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II. 

The rights of appellees herein, under their fee con¬ 
tract with Mrs. Erskine, to an agreed compensation in 
event of successful prosecution of her claim, became 
vested property rights, under the decisions cited, as 
soon as they entered upon their prosecution of said 
claim, and, at the very latest, became such vested prop¬ 
erty rights upon the allowance and liquidation of said 
claim by the Court of Claims. Thereafter, appellees 
were chargeable with performance of no further ser¬ 
vices, save possibly to receive the warrant in payment 
of the debt of the Government, after making of the 
necessary appropriation by Congress. 

From Roberts v. Consaul, 24 D. C. App., 551-559: 

“ I be services of the attorney, as contracted for, 
were performed and the consideration therefor earned 
when the judgment was recovered. All that remained 
for him to do, if j>ermitted, was to receive the draft 
for the appropriation made by Congress for payment 
of the judgment.” 

See. also, above cited cases, sustaining in similar cases 
the right of counsel to enforce his fee contract after col¬ 
lection of a claim: 

Stanton v. Embry, 93 U. S., 548. 

Taylor v. Bemiss, 110 U. S., 42. 

Nutt v. Knut, 200 U. S., 12. 

McGowan v. Parish, 237 U. S., 285. 

Moyers & Consaul v. Fahey, 43 Wash. Law Rep., 
691. 

III. 

The provisions in the Act of March 4, 1915, attempt¬ 
ing to limit counsel fees, and operating solely on claims 
wherein the services of counsel had necessarily been 
previously fully rendered, and not being general in its 





terms, but confined in their operation solely to such 
claims as happened to be included in that one act, con¬ 
stitute a discrimination against the rights of particular 
counsel who happened to represent claimants in those 
particular claims, and is therefore in this further re¬ 
gard a deprivation of appellees’ liberty guaranteed by 
the Fifth Amendment. 

From Matthews v. People, 202 Ill., 389: 

“Everyone has a right to demand that he be gov¬ 
erned by general rules, and a special statute which, 
without his consent, singles his case out as one to be 
regulated by a different law from that which is ap¬ 
plied to all similar cases would not be legitimate legis¬ 
lation, but would be such an arbitrary mandate as is 
not within the province of free governments.” 

In view of the pleadings, and of matters of public record 
to which reference has been made with propriety, it is evi¬ 
dent that the facts of this case, taken in connection with the 
legislation which is now under consideration and attack, 
make out a case of hardship and most flagrant injustice. 

IV. 

The decisions relied upon by appellants (Legal Ten¬ 
der Cases, Sinking Fund Cases, etc.), are not here in 
point, and arguments based upon those cases can not 
control the decision of the case at bar, because: 

A. The Legal Tender Acts were held not to impair 
the obligation of contracts; and when it was sought to 
apply said acts in cases where their application would 
have impaired the obligation of a contract (as where 
payment in currency was contracted for), the acts were 
held inapplicable. 



Knox v. Lee, and Parker v. Davis, 12 Wall., 457. 

Trebilcock v. Wilson, 12 Wall., 687. 

Bronson v. Rodes, 7 Wall., 229. 

B. 1 he Sinking Fund Act was held not to empair 
the obligation of contracts in view of the power re¬ 
served by Congress to alter or amend the charters of 
the companies, it being expressly stated of the opera¬ 
tion of the Sinking Fund Act: 

"It oppresses no one , and inflicts no wrong.” 

U. P. R. R. Co. v. U. S., 99 U. S., 700. 

C. P. R. R. Co. v. Gallatin, 99 U. S., 727. 

C. The decisions cited by appellants pertaining to 
powers of Congress incident to the power and duty to 
pay debts of the Lnited States, relate to the means 
chosen for exercising that power, and do not relate in 
any manner to the abrogation of contracts between 
private citizens. 

1 he appellant does not charge appellees with any derelic¬ 
tion, negligence, or lack of all proper diligence and atten¬ 
tion to the claim. On the contrary, as set forth in the 
amended bill (p. 11 , record), she is willing to fulfill the 
terms of the fee contract, save that she is advised that she 
is prohibited so to do by the fee limitation in question. 

W bile it might he deemed improper to go outside of the 
record to show that the case prosecuted was tendered to 
apj)ellees by the claimants, yet it is not intimated in any 
manner in this record that Mrs. Krskine did not voluntarily 
enter into the fee contracts made exhibits to the bill of 
complaint. While, like any would-be litigant, she was un¬ 
der the practical necessity of securing counsel, she labored 
under no necessity to employ any particular lawyer or firm 
of lawyers. The bar of the Court of Claims, as is a mat- 




ter of common knowledge, is one made up of a large num¬ 
ber of lawyers. Any member of the bar of the highest court 
of any jurisdiction may be admitted to the bar of that 
court. 1'he contract made was identical in all essential 
features, with contracts before the U. S. Supreme Court in 
cases of Stanton v. Embry, and Taylor v. Bemiss, and with 
that before this court in Roberts v. Consaul, and in all of 
said cases sustained as legal and proper, and in full accord 
with sound public policy. 

Vet. after years of legal services had been rendered, 
after appellees had concededly fulfilled every duty to their 
client in the premises, it is attempted by Congress to arbi¬ 
trarily interfere with and abrogate the contracts made re- 
sj>ectively nearly eleven and eight years before, under which 
these legal services of appellees had been so rendered, and 
which had been productive to the claimant (appellant here) 
of the desired result. 

Of the plain and inherent injustice of such action by Con¬ 
gress there is no room for controversy. Interference with 
the obligations of a contract fully executed on one side is 
repugnant to that general sense of fairness which brought 
about the inclusion in the Constitution of the provisions 
whereon appellees here rely for relief from an unjust and 
iniquitous enactment. 

If there is any actual, real and substantial protection to 
the “liberty” of the appellees to be found in the Fifth 
Amendment, then it should assuredly be held to now pro¬ 
tect them when it is sought by Congressional enactment to 
strike down and destroy that liberty. 

The decisions of the highest court in the land and of 
other courts to whose opinions weight should be given, are 
all such as entitle appellees to this relief from an illegal and 
onerous burden. 

If there is any virility and force in the guaranty of the 
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rights of property in the Fifth Amendment, then it should 
be here called into action to prevent appellees from being 
here despoiled of their fully earned property; to prevent 
their property from being taken from them, and being 
presented to the appellant, who claims no ground, save 
this enactment, for repudiating a written promise to pay 
them a certain sum. proportioned upon the value of their 
sendees. 

The provisions in question are plainly such as tend to in¬ 
vite repudiation of fair and lawful contracts, to inculcate 
in the minds of citizens a disregard for their obligations, 
and to thereby aggravate one of the most insidious frailties 
of human nature. The entire effect of this statute, its natu¬ 
ral tendency is malign, because it prescribes what is urotig, 
and prohibits that iwhich is right , thereby failing to fulfill 
the definition of “law” as found in Blackstone. 

That government is a free government just so far as it 
protects the freedom of its citizens. That government is 
not free which makes the citizen’s tenure of property, 
whether real or personal, tangible or intangible, depend 
upon the whim or caprice of any legislative body on earth. 

The case here presented to the court is one involving a 
question of moment. If it rests within the power of Con¬ 
gress to annul contracts which have been fully executed 
on one part, contracts previously uniformly upheld by the 
courts as being in accord with public policy, and as prac- 
ticallv necessary to permit Government creditors of small 
means to secure any hearing of their just demands, then 
the earlier such power becomes generally known, the bet¬ 
ter. to the end that members of the bar may fully appre¬ 
ciate that no contract entered into with a claimant will 
protect the rights of counsel, or necessarily form any meas¬ 
ure of their ultimate compensation. 

The possession of such a power by Congress has never 
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heretofore been claimed or exercised by Congress. It is 
not believed that it has any constitutional warrant or exist¬ 
ence, because its existence and exercise are directly opposed 
to the guaranties of the Fifth Amendment to the Constitu¬ 
tion. 

In the light of the statute and decisions cited, it therefore 
appears that: 

1. The fee contract here involved was a legal and 
valid contract when made. It was a valid and sub¬ 
sisting contract during the period of several years cov¬ 
ered by the prosecution of the claim forming the sub¬ 
ject-matter of the contract. 

2. The right of appellees to the agreed compensa¬ 
tion of a sum equal to 50 per cent of the sum finally 
appropriated by Congress in payment of the claim, be¬ 
came a rested right, and therefore property, at latest 
when the favorable report of the Court of Claims was 
secured as the result of the prosecution of the claim 
before that court by appellees. 

h rom these premises only one conclusion is legally dedu- 
cible. under the provisions of the Fifth Amendment, and 
that is, the statute in question, insofar as it attempts to 
deny to appellees the right to enforce compliance with their 
pre-existing valid contract, the consideration whereof had 
completely passed from appellees to the appellant, attempts 
to “take away one man’s property and give it to another,” 
without due process of law, and is therefore repugnant to 
said Fifth Amendment. 

While we believe that discussion of the character of Civil 
\\ ar claims, whether they are to be deemed legal, or equita¬ 
ble demands for that “just compensation” prescribed by the 
Constitution for the taking of private property for public 
use, or whether they may be deemed mere gratuities, is 
really unnecessary to the decision of the case here pre- 
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sented, vet. as appellees had to meet that question in the 
court below, and in the Supreme Court of Tennessee, they 
have covered that phase of the case in the appcmli :r to this 
brief. They refrain from including that discussion in the 
brief proper, on account of the length of the argument. 

Respectfully submitted, 

Ida M. Moyers, 

Charles F. Consaul, 
Jackson H. Ralston, 
Attorneys for Appellees. 

Joseph W. Bailey, 

Of Conns cl. 
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PAYMENT OF CLAIM OF MRS. ERSKINE BY THE 
UNITED STATES NOT A GRATUITY. 

As this suit is based upon a private contract between ap¬ 
pellant’s decedent, on the one hand, and appellees, on the 
other, and as appellees assert no claim against the United 
States, save their equitable lien upon the fund brought into 
being as the result of their professional services in the 
Court of Claims, it would not seem that the nature of the 
claim so prosecuted would he of any controlling materiality 
in this case. The theory of appellees is that, as their fee 
contracts were valid, and were not contrary to either statute 
or to public policy as repeatedly announced for a genera¬ 
tion by the Supreme Court; and as the contract was to ren¬ 
der services which are recognized as lawful and proper, it 
matters not what happened to be the subject-matter of the 
case which they prosecuted to success. 

However, we will show that these claims are not gratu¬ 
ities in any sense of that term; but that, on the contrary, 
they are claims against the Government for that “just com¬ 
pensation ” guaranteed bv the Fifth Amendment for the 
taking of private property for public use. 

The first and natural object of consideration under this 
head is the Act making the appropriation in question, in 
order to ascertain the view which Congress itself took of 
the nature of the appropriations therein made. 

The enacting clause (38 Stats., 962) reads as follows: 

Be it enacted by the Senate and House of Represen¬ 
tatives of- the United States of America in Congress 
assembled . That the Secretary of the Treasury be, and 
he is hereby, authorized and directed to pay, out of any 
money in the Treasury not otherwise appropriated, to 
claimants in this Act named the several sums appro¬ 
priated herein, the same being in full for and the re¬ 
ceipt of the same to be taken and accepted in each case 


as a lull and final release and discharge of their re¬ 
spective claims, except that claimants under this Act 
receiving compensation lor use and occupancy of prop¬ 
erty shall not be barred from further prosecution of 
claims arising from damages or destruction of the 
same projjertv. namely: 

It will be noted that the receipt by the claimants is to be 
taken and accepted as a full and final release and discharge 
of their respective claims.” 

I !<>w could there he a “ release of a mere gratuity or 
o! a petition tor the granting of a gratuity? How could 
there be a ** discharge" of a petition for a gratuity? The 
terms release and discharge ’ are obviously wholly in¬ 
consistent with any idea of a gratuity; they have proper 
and natural reference to a claim or demand, based upon 
some consideration. 

It is also to be noted that, as to claims for use and occu¬ 
pation of real estate, mentioned in the concluding portion of 
the above-quoted enacting clause, it is expressly stated that 
claimants under this Act receiving “ compensation” for use 
and occupancy shall not be barred from later prosecuting a 
claim arising from damage to or destruction of the same 
property. 

In other words. Congress, in the very enacting clause of 
this Act. declared that the sums appropriated were by way 

of compensation for property either taken and used, or oc¬ 
cupied. 

It is to lie further noted, as a material fact, that in Sec. 
o of this same Act, Congress provides: 


That in case of the death of any claimant, or the 
death or discharge of the executor or administrator of 
any claimant herein named, payment of such claims 
shall be made to the legal representatives: Provided , 
That where a claimant is dead the administrator or 
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executor, or legal representative shall hie a certified 
copy of his bond, which bond must be at least equal in 
amount to the sum hereby appropriated. * * *” 

It would seem plain that, it the money appropriated is to 
be paid over to an administrator or executor, under his 
bond, then the money necessarily becomes assets of the es¬ 
tate, subject to distribution after payment of all legal 
claims or debts due from the estate. This further fact 
negatives any theory that the money is paid as a gratuity. 

In short, it is very apparent, right on the face of the ap¬ 
propriation act itself, that this money is being paid as 
“compensation" for property taken and used, belonging to 
claimants or to their decedents. 

In reaching a conclusion as to the intent of Congress in 
passing any act, it is proper to refer to the reports made on 
the bill pending before enactment. We refer now to House 
Report No. 97, 63d Congress, 2d Session, on this Claims 
Bill. 

On page 15, under the heading “Ordinary Individual 
Claims for Stores and Supplies,” the Committee on War 
Claims of the House of Representatives said: 

Claims of this class are shown by the petitions form¬ 
ing a part of the statements of each case as certified by 
the Court of Claims to usually embrace such items as 
horses, mules, cattle, hogs, corn, meat, fodder, fencing 
used and considered as cordwood, and, in some in¬ 
stances, use and occupation of real estate at regular 
military posts, sometimes for considerable periods. 

In this class of cases, covered by this bill, the Court 
of Claims has found the persons from whom the prop¬ 
erty was taken in each case to have been continuously 
loyal throughout the Civil War, and that the property 
was taken by proper authority, for use of the army, or, 
in claims for rent, that the reasonable rental value of 
the premises occupied during the period of occupancy, 



with the damages incident to the occupation, amounts 
to a certain sum. 

The committee rej>ort on the bill merely confirms the only 
reasonable conclusion to be drawn from the act itself, and 
that is. that these appropriations are made as "compensa¬ 
tion for projjerty which was taken and used, under proper 
authority, for governmental purposes. 

In this same connection, and as forming a supplemental 
report on this same bill, by Senator X. P. Bryan, of Florida, 
chairman of the Committee on C laims, it mav be pertinent 
to quote his statement of the contents and purport of the 
bill, taken from the Congressional Record of March 3, 1915, 
p. 5922, as follows: 

Mr. Bryan * * * 

I make the further statement that, if there is an idea 
that there are included within the covers of this bill 
claims winch have no foundations, or if it is supposed 
that any item is in the nature of a gift or gratuity to 
the proposed beneficiaries, the idea is without founda¬ 
tion in fact. 1 he bill represents compensation for 
property that zvas taken from these people by the Gov¬ 
ernment m time of zoar and under the necessities of 
zvar. but property for the taking of zehich they had a 
right to believe they would be recompensed; property 
the payment for which the good faith of the Govern¬ 
ment of the United States zeas pledged by its officers 
zvlien the property zeas taken and used for the support 
of the army. 

We may properly refer to this statement of the chair¬ 
man of the committee of the Senate in charge of the bill, 
as explanatory of its contents and effect, as shown by the 
similar reference to the Congressional Record, made by the 
court in case of Atlantic Coast Line R. Co. v. Riverside 
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Mills, 219 U. S., 186, 200-201, in its effort to ascertain 
the intent of Congress in passing the act there involved. 

A further statutory recognition of just such claims as 
those covered by the Claims Appropriation Act of March 4, 
1915. as constituting something wholly different from mere 
gratuities, is to he found in the acts by which Congress ap¬ 
propriated for payment of claims allowed by the Southern 
Claims Commission, which Commission is described in the 
“History of Civil War Claims,” in the early portion of this 
brief. 

The Act of March 3, 1875, 18 Stats., Tart 3, p. 637, is 
taken as a sample. The enacting clause of that act is as 
follows (emphasis being ours) : 

Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Con¬ 
gress assembled. That the Secretary of the Treasury 
be, and he is hereby, authorized and required to pay. 
out of any moneys in the Treasury not otherwise ap¬ 
propriated, to the several persons in this act named, the 
several sums mentioned therein, the same being in full 
for, and the receipt of the same to be taken and ac¬ 
cepted in each case as a full and final discharge of, the 
several claims presented by such persons to the com¬ 
missioners of claims under the Act of March third, 
eighteen hundred and seventy-one, and reported to the 
House of Representatives under the said act, that is to 
say: 

There, as in the enacting clause of the Act of March 4. 
1915, we find it provided that the money appropriated shall 
be taken as constituting a full and final discharge of the 
claims presented. 

As alxwe suggested, there can be no such thing as a “full 
and final discharge” of a gratuity. 

Tt will be noted that, while dealing with a Civil War 
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Claim, prosecuted before that Commission, in the Taylor- 
Bemiss case (110 l\ S., 42), the court speaks of claimants 
as being “ creditors If the claimant is a creditor, it fol¬ 
lows that his claim is not a (jratuity, hut is a claim, either 
legal or equitable. 

In this connection, it will 1>e observed, also, that the 
whole argument of appellants is based upon the fact that 
the Constitution empowers Congress to pav the debts of 
the l nited States (see pp. 20 and 22 of ap]>ellants' brief). 
Appellants, in their brief (p. .31 ), say (emphasis ours) : 


\\ hen the appellees entered into a contract looking 
to the collection of a debt from the Cnited States, they 
did so with knowledge of the plenary power of Con¬ 
gress to legislate concerning the payment of debts of 
the Cnited States; in other words, their power to con¬ 
tract with respect to the collection of the debt in ques¬ 
tion was circumscribed by the power of Congress, first, 
as to whether it would appropriate any sum at all to 
the payment of Mrs. Erskine’s debt, * * *. 


Appellees agree fully with appellants in stating that the 
Erskine claim which was prosecuted in the Court of Claims 
was for payment of a debt, and not for payment of a 
gratuity. 

d he opinion of the lower court in case of Movers v. 
Fahey, held the claim of Fahey, appropriated for, to be a 
debt; the Supreme Court of Tennessee held the City of 
Memphis claim tv) lie a debt, and even the Arkansas court 
inferentiallv so admitted, as it referred to the claim of 
Laura J. Dills as being for the taking of property “under 
such circumstances as required” the Government “to make 
compensation therefor.” 

Observe, also, the conclusion added by the Court of 
Claims to the findings of fact in the claim of Fahev, quoted 
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by the Supreme Court of the District of Columbia in case 
oi Moyers & Consaul v. Fahey, 43 Wash. Law Rep., 691, 
tiie opinion in which case is appended to this brief. The 
entire report of the court is printed as House Document 

, 32a. 62d Congress, 2d Session, and being a public 

document may l)e properly referred to. 


The Fahey claim, being for use and occupation of real 
estate, and for frame buildings torn down for the materials 
therein, the Court of Claims reports as its “Conclusion”: 


l pon the foregoing findings of fact the court con¬ 
cludes that the claim herein is an equitable one in the 
sense that the United States received the benefit of the 

use of the property and buildings for which claim is 
made. 


It is submitted that this is conclusive of the nature and 
character of the claim, being the decision of a special tri¬ 
bunal, expressly charged by Congress (Act June 25, 1910, 
3f> Stat., 83/) with the duty of reporting the proven facts 


“together with such conclusions as shall be sufficient 
to inform Congress of the nature and character of the 
demand, either as a claim, legal or equitable, or as a 
gratuity, against the United States.” 


It will be noted that “ claims" are divided by that act of 
Congress into two classes (1) legal, and (2) equitable. If 
a demand dues not tall within the definition of one of those 
two classes, then it must be a gratuity. The converse is 
also tilie. It the demand is a claim f either legal or equita¬ 
ble, then it is not a gratuity. 

That conclusion of the Court of Claims is in effect a legal 
decision, and being the decision of a social tribunal, from 
the decision of which, in cases referred to it by Congress, 
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there is no appeal to any other tribunal, is final and conclu¬ 


sive. 


1 he tact that the Court of Claims stated its conclusion 
in the halley case, that the claim herein is an equitable 
one, and followed that 'conclusion with the explanatory 
words “in the sense that the United States received the 
benefit of the use of the property and buildings for which 
claim is made,” does not detract from the legal effect of the 
conclusion. 1 lie words last quoted merely set forth the 
reasons for the conclusion, and make it plain, also, that the 
sum named in the findings of fact represented the value of 
private property taken from the claimant, for public use, 
for which, under the hi 1th Amendment, he was entitled to 
just compensation. 

It may naturally be asked why a similar “conclusion” 
was not appended by the Court of Claims to its allowance 
in the Erskine case. 1 he answer is that Congress first di¬ 
rected the Court of Claims to report its conclusion as to the 
nature of the claim by Act of June 25 , 1910 , while the 
Erskine claim was tried and reported on January 10, 1910, 
<»r several months before the passage of said act. 

1 he Fahey claim, wherein said above-quoted “conclu¬ 
sion” was reported, being in part for army supplies, and the 
Erskine claim, being for army supplies, it follows that they 
were of the same nature, and if the Fahey claim was an 
equitable claim, then the Erskine claim must likewise be 
an “equitable claim,” as distinguished from a gratuity or 
bounty. 


Assuredly, where an appropriation is made by Congress 
equal in amount to the judicially ascertained value of pri- 
' ate property taken for public use, and when that appro¬ 
priation is susceptible of identification with the findings 
and conclusion in a particular case tried bv the Court of 
( laims (as is possible here, by referring to House Report 
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Xo. 97, 63d Congress, 2d Session, page 47), it is beyond 
any controversy that the sum appropriated is paid by the 
Government as the “just compensation" required by the 
Fifth Amendment, and possesses none of the attributes of 
a mere donation, gratuity or bounty. 

See, also, on this point, the statement of the Supreme 
Court of Tennessee, in Moyers v. City of Memphis (186 
S. \\\, 105), and included in this appendix: 

We. do not agree with learned counsel for defendant, 
that the claim appropriated for and paid to the city, in 
this case, was a bounty or a gift; it was in the nature 
of a debt, and was supported by a good and valuable 
consideration. It is true that its payment could not be 
enforced by legal process, and was dependent upon the 
voluntary action of Congress. But the finding of the 
Court of Claims, which is attached to the agreement 
of facts, as Exhibit 3, shows that the claim was based 
upon “the reasonable rental value of the premises” in 
question from January 1. 1863, to April 1, 1866, which 
were taken and occupied by the military authorities of 
the Federal Government during the Civil War. 

Tn case of Williams v. Heard, 140 U. S.. 529, the court 
was called upon to decide whether a claim for a part of the 
fund paid by Great Britain to the United States as a result 
of the Geneva Award (Alabama Claims) was a mere gratu¬ 
ity, or a property right, passing to an assignee in bank¬ 
ruptcy. 

The court stated, in effect, that payment must await the 
action of Congress, and that no individual claimant had, as 
a matter of strict legal or equitable right, any lien upon the 
fund; and that Congress was under no absolute obligation 
to distribute the fund at all; but the court also said: 

There was, undoubtedly, a moral obligation on the 
United States to bestow the fund received upon the in¬ 
dividuals who had suffered losses at the hands of the 
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Confederate cruisers; and in this sense all the claims 
of whatsoever nature were possessed of greater or less 
pecuniary value. There was at least a possibility of 
their payment by Congress—an expectancy of interest 
in the fund, that is. a possibility coupled with an in¬ 
terest. 

********** 

There was thus at all times a possibility that the 
Government would see that they were paid. There 
was a possibility of their l>eing at some time valuable. 
They were rights growing out of property; rights, it is 
true, that were not enforceable until after the passage 
of the Act of Congress for the distribution of the fund. 
But the Act of Congress did not create the rights. 
They had existed at all times since the losses occurred. 
They were created by reason of losses having been suf- 
ferred. All that the Act of Congress did was to pro¬ 
vide a remedy for the enforcement of the right. 

The claims in this case differ very materially from 
a claim for a disability pension, to which they are 
sought to be likened: they are descendible: are a part 
of the estate of the original claimant which, in case of 
their death, would pass to their ])ersonal representa¬ 
tives and be distribututable as assets, or might have 
been devised by will: while a claim for a pension is 
rersonal, and not susceptible of passing by will, or by 
operation of law. as personalty. 

It is well recognized as a rule of jurisprudence, that the 
inadequate nature of a remedy for the enforcement of a 
right, or even the utter absence of remedy for that enforce- 
ment. does not alter the character of the right or demand 
itself. 

In case of Grant v. U. S., 1 Ct. Cl., 41-43-47, a suit \yas 
brought during the Civil War by a citizen, to recover com¬ 
pensation for property destroyed by proper military au¬ 
thority. to prevent its falling into the hands of Confederate 
forces, and a judgment was given for the claimant. 
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1 lie following statements were there made by the court, 
in dealing with the general subject of the legal and con¬ 
stitutional obligation of the Government to compensate its 
citizens tor private property taken for governmental pur¬ 
pose, whether lor actual use or merely for destruction: 


Kvery civilized State recognizes its obligation to 
make compensation for private property taken under 
pressure of State necessity, and for the public good. 
1State is the transcendental proprietary of all the 
property, real and personal, of its citizens or subjects. 
1 his transcendental right—the einitupnt domain of the 
State in all countries where rights are regulated by 
law—is so exercised as to work no wrong, to inflict no 
private injury, without giving the party aggrieved am¬ 
ple redress. 1 his doctrine was not engrafted on the 
public law to give license to despotic and arbitrary sov¬ 
ereigns. It has its foundation in the organization of 
societies and States, and is as essential to a republic as 
to the most absolute despotism. It is of the very es¬ 
sence of sovereignty, and without it a State could not 
perform its first and highest duty, its own preserva¬ 
tion. Vital as is this high prerogative of States, it 
must be exercised in subordination to the clear prin¬ 
ciples of justice and right. V henever, from necessity 
or policy, a State appropriates to public use the pri¬ 
vate property of an individual, it is obliged . by a law 
as imperative as that in virtue of which it makes the 
appropriation, to give to the party aggrieved redress 
commensurate with the injury he has sustained. Upon 
any other principle the social compact would work mis¬ 
chief and wrong. The State would have the right to 
impoverish the citizen it was established to protect; to 
trample on those rights of property, security for which 

was one of the great objects of its creation. 
********** 


The letter and spirit of the public law, and of the 
constitutional provision in this regard, require just 
compensation to be made in everv case when private 
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property is rightfully taken for public use. whether it 
he by legislative authority or under the powers neces¬ 
sarily exercised by those commanding our land and 
naval forces in time of war or imminent public danger. 
* * * The fundamental law provides that private 

proj>erty shall not he taken for public use without just 
compensation. * * * The obligation to make 

compensation is coextensive with the right of the State 
to take private property for public use; and whenever 
it is taken bv competent authority, the obligation of 
the State can not he evaded. 

In that case a judgment was rendered claimant for 
$41,530. Xo appeal was taken by the United States, and 
the judgment became final. 

It is to be borne in mind, also, that under the law as it 
existed when the judgment was entered in the Grant case, 
the Court of Claims' jurisdiction was confined strictly to 
the trial of legal claims. It had no equity jurisdiction of 
any kind. Hence, the entry of judgment in the Grant case, 
and the becoming final of that judgment, is conclusive that 
a Civil War claim was a legal claim. 

Other claimants would doubtless have fared equally as 
well had it not been for the later enactment of July 4, 1864 
(13 Stats., 381), which prohibited the Court of Claims 
from exercising any further jurisdiction of claim arising 
from the operations incident to the Civil War. 

That act merely took away the remedy previously exist¬ 
ing. however; it did not. and could not, change the fact that 
the claims of this nature were valid demands against the 
Government . under the pro7'isions of the Constitution. 

In the case of Mitchell v. Harmony, 13 How., 115, Jus¬ 
tice Taney, in delivering the opinion of the court, said, 
page 134: 


“There are. without doubt, occasions in which pri¬ 
vate property may lawfully be taken possession of or 
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destroyed to prevent it from falling into the hands of 
tlie public enemy, and also where a military officer 
charged with a particular duty may impress private 
property into the public service or take it for public 
use. I nquestionably, in such cases, the Government is 
bound to make lull compensation to the owner.” 

In the case of United States v. Russell, 13 Wall., 623- 
62'), Justice Clifford, in delivering the opinion of the court, 
said: 

“Private property, the Constitution provides, shall 
not be taken for public use without just compensation, 
and it is clear that there are few safeguards ordained 
in the fundamental law against oppressions and the 
exercise of arbitrary power of more ancient origin or 
of greater value to the citizen, as the provision for 
compensation, except in certain extreme cases, is a 
condition precedent annexed to the right of the Gov¬ 
ernment to deprive the owner of his property without 
his consent.” 

After referring to the conditions or emergencies for tak¬ 
ing private property for the public service in times of war, 
etc., the court at the bottom of page 629 says: 

“Such a taking of private property by the Govern¬ 
ment, when the emergency of the public service in time 
of war or impending public danger is too urgent to ad¬ 
mit of delay, is everywhere regarded as justified, if the 
necessity for the use of the property is imperative and 
immediate, and the danger, as heretofore described, is 
impending; and it is equally clear that the taking of 
such property under such circumstances creates an ob¬ 
ligation on the part of the Government to reimburse 
the owner to the full value of the service. Private 
rights, under such extreme and imperious circum¬ 
stances, must give way for the time to the public 
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k r ood. but the Government must make full restitution 
tor the sacrifice.”’ 

In the case of Erwin v. United States (97 U. S., 392), 
it was held that a claim for the proceeds of cotton taken 
under the Captured and Abandoned Property Act passed 
to the assignee in bankruptcy. In its opinion in that case 
the court said: 

\\ hen the apjxdlant tiled his j>etition in bankruptcy 
his claim against the Government was property, 
though of uncertain value. It was a claim for the prJ- 
ceeds of goods w hich once belonged to him, and of the 
possession of which he has been deprived by the action 
uf the Government. Whether this was done rightfully 
or wrongfully does not affect the character of the claim 
as property, though it may affect the validity and value. 
Claims for compensation , for the possession, use or 
appropriation of tangible property , constitute per¬ 
sonal estate equally with the property out of which 
they grow, although the validity of such claims may 
be denied, and their value may depend upon 
the uncertainties of litigation, or the doubtful result of 
an appeal to the Legislature. A demand of a bank¬ 
rupt. which is outlawed, must go to the assignee; for 
contingencies may arise in many ways which will give 
value to it. Demands against the Government, if based 
upon considerations which would be -valid between in- 
di-viduals. such as services rendered or goods taken, 
are property, although there be no court to investi¬ 
gate and pass upon their -validity, and their recogni¬ 
tion and payment may depend upon the caprice or 
favor of the Legislature.” 

See. also, to similar effect, Phelps v. McDonald. 99 
U. S.. 298. 

In case of Emerson v. Hall, 13 Peters, 409-413. the 
court held that where scr-viccs were volunteered to the Gov- 
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eminent, no obligation on the part of the Government was 
theieby created, thus following the general rule often ap¬ 
plied as between individuals, and the court said: 

A claim having no foundation in law, but depend¬ 
ing entirely on the generosity of the Government, con¬ 
stitutes no basis for the action of any legal principle. 
It can not l>e assigned. It does not go to the admin¬ 
istrator as assets. It does not descend to the heir. 
And if the Government from motives of public policy, 
or any other considerations, shall think proper, un¬ 
der the circumstances, to make a grant of money to 
the heirs of the claimant, they receive it is a gift or 
pure donation. A donation, it is true, in reference to 
some meritorious act of their ancestor, but which did 
not constitute a matter of right against the Govern¬ 
ment. 

Compare the statements above quoted, to the effect that 
a mere donation or gratuity does not go to an administra¬ 
tor, as assets, with the numerous items of appropriation in 
the War Claims Act, in express favor of administrators 
and of executors , and it is very apparent that Congress as¬ 
suredly did not regard these war claims as falling within the 
definition of a donation or gratuity as described in Emer¬ 
son v. Hall. 

Further, and as bearing directly on the fact that Con¬ 
gress might have declined to pay these claims, as it did 
fail to pay them during a period of ten years, and as show¬ 
ing that such mere power to decline to make an appropria¬ 
tion does not affect the nature or character of the claims 
themselves, we call attention to the following case: 

In Carr v. State, 127 Ind., 204; 26 N. E., 778; 11 L. R. 
A., 370, the court said: 

“It can not be true that a State is bound by a con¬ 
tract and yet be true that it has power to cast off its 
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obligation and break its faith, since that would involve 
the manifest contradiction that a State is bound and 
yet not l>ound by its obligation. It mav have the might 
and means of defeating the enforcement of a contract, 
yet in a just sense, have no power to do so. Might 
and opportunity do not constitute power in the true 
sen>e, to constitute power another element must lie 

present, and that element is right. If right is absent 
there is no power. 

******** 

The Legislature, has therefore, the ability to avoid 
payment of the obligation of the State bv a' failure or 
refusal to make the necessary appropriation, although 
that body can not impair the obligation of the con¬ 
tract.” 


1 he mere fact that Congress might, at its discretion, re¬ 
fuse to pay anv of these Civil War claims reported by the 
Court of Claims, is wholly immaterial in determining the 
character of the claims, as Congress has and may exercise 
the right to decline to make an appropriation for payment 
of any kind of a debt owed by the United States. 

Section 9. Article I, of the Constitution, provides that_ 


No money shall l>e drawn from the Treasury, but in 
consequence of appropriations made by law. * * * 


Hence it follows that Congress, by refusal to act. may 
prevent payment of an absolute judgment, against the Gov¬ 
ernment. P»y refusal to make an appropriation, Congress 
might cause the Government to default in payment of in¬ 
tercut on l nited States bonds, or in payment of the prin¬ 
cipal of said bonds, when due. There is no limit to the 
power of ( ongress to prevent payment, by mere refusal to 
make an appropriation. No writ of mandamus will lie to 
com f cl Con S rcss to act or to perform any duty, no matter 
how plain that duty may be. An unconstitutional act of 
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Congress may be declared void bv the courts, but there is no 
remedy afforded by the mere inaction of Congress, upon 
any matter. 

By way of a concrete illustration of what is above stated, 
we refer to the fact that in case of Kalbfus v. Siddons, 42 
D. C. App., 310, it was adjudged by this court that the 
attempted removal of Kalbfus from office by the Commis¬ 
sioners of the District of Columbia, was illegal and void. 
Thereafter, Kalbfus sued the District for the salary accru¬ 
ing during the period he was denied his right to his office, 
and he secured a judgment against the District of Colum¬ 
bia. As is known to the court. Congress exercises the same 
general power over finances of the District as over those of 
the nation, and while that judgment was rendered some 
years ago, we are informed that it still remains unpaid,- 
simply because Congress refuses to recognize the judgment 
by making an appropriation. 

The mere fact that Congress may refuse to pay any obli¬ 
gation of the Government is wholly immaterial in determin- 

ing the nature of the demand. 

The cases above cited surely show that what are com- 
monlv called Civil War claims are constitutional demands 
for “just compensation” for private property taken for 
public use. and hence they arc not gratuities. 


116 


COPIES OF DECREES AND ORDERS OF VARIOUS 

COURTS. 


IN 


Tin: 


CHANCERY COURT OF WARREN 
COUNTY, MISSISSIPPI. 


No. 3849. 

In rc Final Account of T. M. Davidson, Administrator of 
Estate of Margaret Davidson, Deceased. 

I his cause coining on to be heard upon the final account 
of T. M. Davidson, administrator of the estate of Mar¬ 
garet Davidson, deceased; and it appearing that the same 
was duly hied, and that all distributees residing in this State 
have been personally served with process, and that Mrs. 

Ducournau, one of the distributees, residing in 
Mobile, Ala., has lieen duly summoned by publication in 
accordance with the statute; so that all of the distributees 
are now before the court; and it appearing that more than 
one month has intervened between the service of summons 
as aforesaid and the completion of the publication as afore¬ 
said. and the first day of the term of this court, and that in 
all respects the law with regard to the presentation of final 
accounts has l>een fully complied with: 

It is ordered that the said final account be and the same 
is hereby approved. 

And the court being of opinion that the limitation in the 
act of l ongress by which $2,450.00 was appropriated to 
cover the claim of the said Margaret Davidson against the 
United States Government, bv which the counsel represent¬ 
ing said claim were prohibited from receiving more than 
20 r , . was invalid; and it appearing that by an order here¬ 
inbefore made, 30% of said claims, to-wit, the sum of 
$735.00, was deposited with the City Savings & Trust Corn- 
pan}, a banking institution in the Citv of Vicksburg, at in¬ 
terest. there to remain and abide the’ further order of this 
court; and the court being of opinion that the said sum, with 
interest, belongs to the firm of Moyers & Consaul, the law¬ 
yers who represented said claim, and that they are entitled 
to receive the same: 
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It is ordered that the administrator withdraw from the 
said C ity Savings & Trust Company, the said sum, with 
interest, and at once remit the same to the said Movers & 
Consaul, taking their receipt therefor. 


It is further ordered that when the said administrator 
shall file with the Clerk of this Court additional receipts 
showing the payment by him of all unpaid costs herein, and 
also the receipt of Messrs. Movers & Consaul, as aforesaid, 
and the receipts of the said several distributees, he shall 
stand finally discharged and acquitted from all liability as 
administrator of said estate. 

So ordered, adjudged and decreed this the 6th day of 
January, 1916. 

E. N. Thomas, Chancellor. 


To the Honorable, the Twenty-first Judicial District 
Court for the Parish of Pointe Coupee, State of Lousiana: 

I he petition of Mistress Jacintha Strother, the dulv 
qualified administratrix of the succession of Joseph T. 
Strother, with respect, shows: 

1 . 

That the Supreme Court of the District of Columbia, on 
October 25. 1915, granted judgment in favor of plaintiffs, 
in the suit of I. M. Moyers and Charles F. Consaul v. 
I homas Fahey, No. 57,944, of the docket of said court. 
That said court in its decision held that the provision of 
the Act of Congress approved March 4, 1915, (Public Act 
No. 289), limiting the fees of attorneys to twenty (20) 
per cent of any claim included in the appropriation act, 
unconstitutional and void, and directed the entry of said 
judgment in favor of said plaintiffs for the difference be¬ 
tween the 20% received by them and the fee contracted 
to be paid. That upon advice of counsel the defendant 
has taken no appeal and has settled with the plaintiffs and 
the decision in the case is therefore final. 
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I hat, as lately .set forth in these proceedings, your peti¬ 
tioner, as administratrix of this succession or estate, un¬ 
der agreement w ith said Moyers and Consaul, attorneys 
of \\ ashington, D. C., is to abide by the decision above set 
forth, the case of this succession being identical, and that 
it is now necessary to deposit, as previously ordered, by 
this Honorable Court, the amount of the difference of 
the fee allowed by said Act of Congress, and the agreed 
fee. to-wit. five hundred and fifty dollars ($550.00), out 
of the claim to 1>e collected for this succession or estate, 
in trust or escrow, with the Commercial-Germania Trust 
and Savings Bank of New Orleans, Louisiana. 

That as the said claim is still uncollected, and no part of 
the fee has been paid unto said attorneys, your petitioner 
should be authorized and directed, on behalf of this suc¬ 
cession or estate, to pay out of said claim when collected, 
to said attorneys, the full contract fee of forty (40) per 
cent thereof. 

3 . 

Your petitioner further represents that all of the heirs 
interested in this succession or estate approve of the pay¬ 
ment of said fee in full. 

4. 


Wherefore your petitioner prays that this Honorable 
Conit older that, on behalf of said succession or estate, she 
be authorized to pay out of the funds to lie derived from 
the collection of said claim of 1 wentv-seven Hundred and 
1 i fty Dollars ($2750.00) belonging to this succession or 
estate^ the full amount of the contract fee to said Moyers 
and Consaul. attorneys, to-wit. forty (40) per cent there- 

?£ii t0 the SUm ° f eleven hundred dollars 
And petitioner further prays for general relief. 


C. M. Eustis, 

Wm. C. Carruth, 
Attorneys for Petitioner. 
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Order. 

The foregoing petition being duly considered, it is or¬ 
dered that the petitioner. Mistress Jacintha Strother, be, 
and she is hereby, authorized and directed, as the duly 
quaified administratrix of the succession or estate of Joseph 
T. Strother, deceased, and on behalf of said succession or 
estate, to pay the full amount of the contract fee to Moyers 
and Consaul, attorneys, of Washington, D. C., when 
said attorneys shall collect the claim of Twenty-seven 
Hundred and Fifty Dollars ($2750.00), belonging to the 
said succession or estate, said contract fee being forty (40) 
per cent of said claim, and amounting to the sum of Eleven 
Hundred Dollars (SI 100.00). 

New Roads, Parish of Pointe Coupee, 

State of Louisiana, November 16, 1915. 

Joseph E. LeBlanc, Jr., 

Judge. 

A true copy of petition and order filed this day Clerk’s 
Office, New Roads, La., Nov. 16, 1915. 

E. Endre Decuir, 

(Seal) Deputy Clerk. 


Be it remembered that heretofore, to wit, at the January 
Term, 1916, of the Circuit Court of Cooper County, Mis¬ 
souri, and on the 6th day of said January Term, 1916, the 
same being the 20th day of March, 1916, the following 
among other proceedings were had and entered of record in 
said cause, as follows, to wit: 

King and King, Plaintiffs, 
vs. 

William W. Trigg, Administrator of the Estate of Lowell 

G. Spaulding, Deceased. 

Now at this day come the parties by their respective at¬ 
torneys, and this cause coming on for trial come the fol- 
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lowing jury, to-wit: Lester Zeigel, H. C. Rrandes, Julius 
Oswald, G. R. Schuster, Adolph Muntzel, John Schnuck, 
H. G. Hurt, C. A. \\ alz. Oscar Sims, Peter Schler, Joseph 
Stretz and Jacob Deck, who were duly elected, tried and 
sworn, well and truly the issues to try and a true verdict 
render, and the trial progresses; and being concluded the 
jury retire to consider of their verdict; and again said jury, 
on their oaths, return into court with the following verdict, 
to-wit: \\ c the jury find the issues for the plaintiffs and 
assess their damages at the sum of $1,903.11. 

H. G. Hurt, Foration. 


It is therefore considered and adjudged by the court that 
the plaintiffs have and receive of William W. Trigg. Ad¬ 
ministrator of the estate of T.owell G. Spaulding, deceased, 
the sum of Nineteen Hundred and Three and 11/100 
(Si. () ib. 11 t Dollars, so assessed by the jury aforesaid, to¬ 
gether with the costs in this suit laid out and expended, and 
that tliev have execution therefor. 


It the jury believe from the evidence that the contract 
sued upon was performed by the plaintiffs, it is no defense 
to this action that Congress enacted as Section four (4) of 
the act appropriating for the payment of this claim that it 
shall be unlawful for any attorney to exact, collect, with¬ 
hold or receive any sum in excess of twenty (20C ) per 
cent, on account of services or advances, for the reason 
(hat said act insofar as it deprives the plaintiffs of the right 
to enforce their contract, is unconstitutional and void un¬ 
der article five (5) of amendments to the constitution of 
the United States. 


State of Missouri, County of Cooper, ss; 

I, A. L. Haun, C lerk of the Circuit Court within and for 
the bounty and State aforesaid, do hereby certify that the 
alx)\e and foregoing is a full, true and correct copy of 
the judgment oihf of otic of the instructions given in the case 
<>t King & King against William XV. Trigg, Administrator 
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of the estate of Lowell G. Spaulding, deceased, as fully as 
the same appears of record and on file in my office. 

In witness whereof, I have hereunto set my hand and 
affixed my official seal at office in Boonville, this 22nd day 
of March, 1916. 


(Seal) 


A. L. Haun, 
Clerk Circuit Court. 


STATE OF MISSISSIPPI, COUNTY OF ADAMS, IN 
CHANCERY COURT OF SAID COUNTY. 

No. 1088. 

In the Matter of the Estate of Christian Schwartz, 

Deceased. 

Decree for Allowance of Attorney’s Fees to 

S. Prentiss Nutt. 

This matter coming on to he heard upon the petition of 
S. Prentiss Nutt, an attorney at law of Washington, D. C., 
praying for allowance of his claim for the balance owing 
him on attorney’s fee in the case of Christian Schwartz, 
deceased, against the United States government for loss 
from property taken during the Civil War, and upon the 
answer of Mrs. Susannah Schwartz, administratrix, de bonis 
non cum testamento annexo , of the estate of Christian 
Schwartz, deceased, admitting the validity of the claim of 
petitioner and consenting that the Chancellor should ren¬ 
der this decree for allowance of such claim; and the par¬ 
ties hereto l>eing represented by their counsel, the petitioner, 
S. Prentiss Nutt, hv his solicitor Richard F. Reed, and the 
administratrix, Mrs. Susannah Schwartz, by her solicitors 
Brandon & Bowman, who appear and approve the hearing 
of this matter and rendition of this decree before the Chan¬ 
cellor in Vacation and unite in the recommendation to the 
Chancellor to hold that the provision in the Act of Con¬ 
gress, March 4, 1915, limiting the compensation of counsel 
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in claims for which appropriation for payment was made 
by said act to twenty per cent is violative of the Federal 
Constitution and invalid. 


And it appearing that the late Christian Schwartz, on 
August 31. 1880, entered into an agreement with petitioner 
whereby he was employed as attorney to prosecute the 
claim of said Schwartz against the United States govern¬ 
ment for the value of property taken during the Civil War 
by the hcderal lurces, and wherebv it was agreed that 

• o 


petitioner should have a sum equal to thirty-three and one- 
third per cent of the amount allowed on the claim,—all of 


which appears by copy of agreement on file with the papers 
in this matter. 


And it further appearing that the said petitioner, S. Pren¬ 
tiss Xutt, successfully prosecuted the case against the 
United States in the Court of Claims and succeeded in ol> 
taining a judgment for the sum of $1500.00—which judg¬ 
ment was settled on June 13. 1915. 

And it further appearing that in the Act of Congress 
making appropriation for the payment of the judgment by 
the Court of Claims, which Act was approved March 4, 
1^15 (38 Stat.. 962), there was a provision limiting the 
amount to lie paid to an attorney on account of services 
rendered, etc., to twenty per cent of the amount appropri¬ 
ated for settlement of the claim,—and that since said time 
the amount of $390.00 has been paid petitioner upon a 
special receipt, whereby petitioner received said amount 
without waiving his right, under his contract with Christ¬ 
ian Schwartz, deceased. 

And it further appearing that since said settlement the 
provision in said Act limiting attorneys’ fees to twenty 
per cent has been held unconstitutional in the case of Mov¬ 
ers and Consaul vs. Fahey, 43 W ashington Law reporter, 
691, decided by the Supreme Court of the District of Co¬ 
lumbia—and in the case of Moyers, ct al .. vs. Citv of Mem¬ 
phis. decided by the Supreme Court of the State of Ten¬ 
nessee at the April term, 1916— in both of which cases it 
was held that the attorneys were entitled to rollect the full 
amounts stipulated in the original contract, which were 
more than twenty per cent. 
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\»d now this matter having lteen fully and carefully 
considered, and the Chancellor being of the opinion that the 
contract made l.y said Christian Schwartz with petitioner 
is valid and that petitioner should l>e paid the said fee in 
accordance with the contract, and that said provision in 
said Act of Congress is violative of the Federal Constitu¬ 
tion and invalid: and the counsel for petititioner and ad¬ 
ministratrix having agreed upon the amount of $l.UUO a. 

balance due; . , , 

It is therefore ordered, adjudged and decreed that the 

claim of petitioner for balance owing him as attorney s fees 
for services in prosecuting saiil claim against the Unite 
States Government under contract with said ins mn 
Schwartz he. and the same is. hereby allowed for the sum 
of S150.00. and the administratrix be. and she is hereby, 
directed to pay said balance-/! being now held that the 
said provision in the Act of Congress of March 4 . rgip. 
limit inci the compensation of counsel m such claims for 
which' appropriation for payment was made by said Act to 
twenty per cent is violative of the Constitution and invalid. 

Ordered this the 18th day of October. 1916. 

(Signed) R. W. Cutrf.r, 

Chancellor. 

tv TT1 p PROP. \TF. COURT OF COI.BF.RT COUNTY, 
' STATE OF ALABAMA. 

Tanuary 20, 1916. 

In the Matter of Estate of Daniel Thompson, 

Deceased. 


Petition. 

Yo11r petitioner. Shelbv Grisham, administrator of the 
estate of Daniel Thompson, deceased, respectfully repre¬ 
sents and shows unto your Honor: 

1 That petitioner is a citizen of the United States, a 

resident of Colbert County. Alabama, over twenty-one years 
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of age, and the duly appointed and qualified administrator 
under the order of this Court of Daniel Thompson, de¬ 
ceased. 

2. That said Daniel Thompson died the owner of a certain 
claim against the United States government for compensation 
for pub erty taken from him by the United States military 
forces during the Civil War; that living desirous of se¬ 
curing pre.'entat: n and prosecution of said claim the widow 
of said Daniel Thompson, Eliza J. Thompson, did employ 
the firm of Moyers & Consaul, attorneys at law, of the 
City of W ashington, D. C., as her attorneys to prosecute 
the interest of said estate in said claim, and did enter into 
an agreement in writing with said attorneys whereby she 
agreed to pay them as attorney’s fee a sum equal to 33 1/3 
per cent of any sum they might collect thereon. 

3. That under said agreement said Moyers & Consaul did 
represent said claim before the Court of Claims of the 
United States, and under the rules of said court did take 
depositions of various witnesses, and brought said case to 
trial in said court, and secured a favorable finding in the 
total sum of Two Hundred and Forty Dollars ($240.00). 

4. That the said Eliza I. Thompson having departed this 
life, your petitioner, living County Administrator, upon 
due application, was appointed the Administrator of the 
estate of said Daniel Thompson on the 23d dav of fanuarv, 
1008. and duly qualified, and has since and now is acting 
as such administrator. 

5. That by an Act of Congress, approved March 4. 1015, 
the Congress of the United States made an appropriation for 
the payment of said claim; however, said Act contained a 
provision prohibiting payment or collection of any counsel 
fee m excess of twenty per cent of the sum appropriated . 

0. That in the case of Moyers and Consaul vs. Fahey, a 
suit brought in the Supreme Court of the District of Co¬ 
lumbia. the same being a Court of the United States of 
general jurisdiction, it was held and adjudged that said 
limitation of counsel fee in said Act of Congress was uncon¬ 
stitutional and void insofar as it operated to prevent en¬ 
forcement of valid contracts for counsel fees whereunder 
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the services of counsel had been rendered. No appeal was 
prosecuted from said decision. 

Premises Considered, petitioner prays that he be au¬ 
thorized and directed by order of this court to pay Moyers 
& Consaul 33 1 3 per cent as j>er contract with them, of 
the amount recovered on claim for the estate of Daniel 
Thompson, said compensation Ixfing in the sum of Eighty 
and no 100 Dollars. Petitioner prays for such further 
orders and decrees as may be necessary in the premises. 

Shelby Grisiiam, 
Administrator of the estate of 
Daniel Thompson , Deceased. 

Kirk & Rattier, 

Attorneys for Petitioner. 

PRORATE COURT, COLBERT COUNTY, STATE 

OF ALABAMA. 

January 20, 1916. 

In the Matter of Estate of Daniel Thompson, 

Deceased. 

Order. 

The petition filed herein on January 20, 1916, by Shelby 
Grisham, administrator of the estate of Daniel Thompson, 
deceased, having been duly considered, and the court being 
fully advised in the premises, does hereby consider and 
order that petitioner, as administrator of the estate of Dan¬ 
iel Thompson, deceased, be, and he is hereby, authorized 
and directed to pay to the firm of Moyers & Consaul, of 
Washington, D. C\, attorneys at law, the attorney’s fee 
as per original contract agreed upon with said firm in the 
matter of the collection of petitioner’s claim against the 
United States, to-wit: The sum of Eighty Dollars. 

This order and decision is based upon the authority of 
the case of Moyers and Consaul vs. Fahey in the Supreme 
Court of the District of Columbia, wherein it was adjudged 
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that the limitation of counsel fees contained in Act of 
Congress, approved March 4, 1915, was unconstitutional 
and invalid insofar as it operated to deprive counsel of 
agreed fees under valid contracts made with clients, and 
whereunder services had been rendered prior to said en¬ 
actment. 

Done this the 20th day of January, 1916. 

T. W. Williams, 
Probate JmUje. 


In re Instate of Peleg Edwin Dye (Administration No. 
14,248), in the Supreme Court of the District of Columbia, 
it appears from petition of the executor tiled, that decedent 
and his executor had jointly prosecuted a war claim, upon 
a contingent tee contract of 50% ; that the sum appropriated 
in accordance with findings of the Court of Claims, was 
$5,100; that the executor had received the 20% fee named 
in the app-opriation act, and asked express authority of 
the Court to collect and accept the residue (30%), amount¬ 
ing to $1,530. 

Upon that petition, the following order was passed bv 
the court: 

IX THE SUPREME COURT OF THE DISTRICT OF 
COLUMPiIA. HOLDING PROBATE COURT. 

Administration No. 14,248 
In re Estate of Pelf.c, Edwin Dye. 

Order. 

Upon consideration of the petition of Raleigh Sherman, 
filed herein on the 4th day of March, A.D., 1916, and it 
appearing to the satisfaction of the court that the assets of 
the estate of the aliove-named decedent, Peleg Edwin Dye, 
include an interest in a fee earned by said testator and by 
Raleigh She? 'man for prosecuting and collecting a certain 
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claim for the estate or succession of \\ illiam R. \\ imbish, 
deceased, against the United States, and that there is now 
legally due and unpaid the sum of Fifteen Hundred and 
Thirty Dollars ($1530.00) on account of said fee, not¬ 
withstanding the provisions of Section 4 of the Act of 
Congress, approved March 4, 1915 (Public No. 289, 63rd 
Congress), said provisions in said Act having heretofore 
l>een declared unconstitutional and invalid by this court, 
holding a law court, and the court l>eing otherwise fully 
informed in the premises, it is this 4th day of March, A.D., 
1916, 

Adjudged, Ordered and Decreed, That said Raleigh 
Sherman be, and he is hereby, authorized and directed to 
accept from the National Metropolitan Bank, of Washing¬ 
ton, D. C., said sum of Fifteen Hundred and Thirty Dol¬ 
lars ($1530.00). 

Walter I. McCoy, 

Justice. 


IN THE CHANCERY COURT OF THE FIRST DIS¬ 
TRICT OF HINDS COUNTY, MISSISSIPPI. 

In the Matter of the Estate of S. N. Clark, Deceased. 

W. T. Ratliff, Arministrator. 


Decree For Allowance of Attorney’s Fees to Moyers 

& Consaul. 

This day this cause coming on to be heard on the petition 
of Moyers & Consaul, attorneys, of Washington, D. C., 
praying for the allowance of attorney’s fees in the case of 
W. T. Ratliff, administrator, of the estate of S. N. Clark, 
deceased, and it appearing to the court that prior to the 
appointment of the said W. T. Ratliff, administrator, that 
Mrs. S. N. Clark, widow of S. N. Clark, deceased, had 



a contract with Gill>ert Moyers, an eminent attorney of 
\\ ashington, D. C., for the prosecution of a certain 

claim against the United States for damages arising 
from the destruction of certain property of the said 

S. N. Clark by United States troops during the Civil 
\\ ar; that the said Moyers & Consaul, a partnership 
composed of Ida M. Moyers and Charles F. Consaul, 

were associated with the said Gill^ert Movers in the prose¬ 
cution of said claim, and at the death of said Gilbert 

Movers, the said Moyers & Consaul succeeded the said 
Gilbert Moyers and continued the prosecution of the said 
claim. And it being necessary for the proper prosecution 
of this claim, the said W. T. Ratliff was appointed ad¬ 
ministrator of the estate of S. N. Clark, deceased, for the 
purpose of prosecuting this claim against the United States, 
and entered into a contract with the said Moyers & Con¬ 
saul for the prosecution of this said claim, this contract 
l>cing executed with the knowledge and consent of all of 
the heirs of the said S. N. Clark, deceased, and for their 
use and benefit; agreeing to pay the said Movers & Con¬ 
saul fifty per cent of any amounts that might !>e recovered 
from the United States. 

And it further appearing to the court that the said Moy¬ 
ers & Consaul have successfully prosecuted this case against 
the l nited States in the Court of C laims and have secured a 
judgment for the sum of $5,650.00, and have collected and 
paid into this court the amount of the judgment, less 20% 
thereof which by the terms of the Act making the appropri¬ 
ation for the payment of the “\\ ar Claims” was paid to the 
said Moyers & Consaul by the United States Treasury au¬ 
thorities. the said Act providing that not more than 20% 
should be allowed to any person as attorney’s fees for the 
prosecution of any of said claims. 
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And it further appearing unto the court that the said 
provisions of the Act above-mentioned providing for the 
limitation of attorneys’ fees has been held unconstitutional 
in the case of Moyers & Consaul vs. balley, 43 Washing¬ 
ton Law Reporter, 691; the Supreme Court of the District 
of Columbia in that case allowing the said Moyers & Con¬ 
saul to collect as stipulated in their original contract cover¬ 
ing the case, the provision of the Act to the contrary not¬ 
withstanding. 

And it further appearing to the court that the said Moyers 
& Consaul have prosecuted this case to a successful ter¬ 
mination and have paid over the amount of the judgment 
to the administrator herein, less 20%, and that the ser¬ 
vices of the said Moyers Si Consaul have been of great 
value to said estate, their efforts having resulted in the 
collection of a large sum of money, this sum of money 
constituting the sole assets of the said estate, and the 
court having heard the evidence and considered the 
same, and lieing of the opinion that the said Moyers & 
Consaul have rendered valuable services to the said estate 
and that a fee of fifty per cent of the amount recovered 
by the said attorneys is fair and just compensation for their 
sendees in the prosecution of said suit, and it appearing 
to the court that the said Moyers & Consaul have been paid 
a sum equal to twenty per cent of the amount of the judg¬ 
ment recovered by them in the case of W. T. Ratliff, ad¬ 
ministrator of the estate of S. N. Clark, deceased, vs. 

United States, it is therefore 

Ordered that the said Moyers & Consaul be and they are 
hereby allowed the sum of $1,695.00, and amount equal to 
thirty per cent of the amount of the judgment recovered by 
them in the case of W. T. Ratliff, administrator of the estate 
of S. N. Clark, deceased, vs. United States, with interest 
thereon at the rate of 4% from July 11, 1915, and the 




administrator herein is hereby authorized, empowered and 
directed to pay to the said Moyers & Consaul the sum of 
One Thousand Six Hundred and Ninety-Five Dollars 
($1,695.00), with interest at 4% from July 11, 1915, and 
shall require from them the proper vouchers therefor. 

Ordered, Adjudged and Decreed this, the 9th day of 
June, A.D. 1916. 

O. B. Taylor, 
Chancellor. 

Filed June 10, 1916. 

W. W. Downing, Clerk. 

State of Mississippi, County of Hinds: 

I, W. \V. Downing, Clerk of the Chancery Court in and 
for the said State and County, do hereby certify that the 
above and foregoing is a true and correct copy of the de¬ 
cree in the matter of the estate of S. N. Clark, deceased, 
as the same appears on file and of record in my office in 
Minute Book 14, page 214. 

Given under my hand and official seal this the 9th day 
of December, 1916. 

W. W. Downing, 

(Seal) Chancery Clerk. 

(Note: After the entering of the above quoted decree, 
Moyers and Consaul discovered that, while the fee contract 
provided for payment of a fee of a sum equal to 50% of 
recovery, they had by correspondence with an interested 
part\ since deceased—assented to a reduction of the fee 
to a sum equal to 33 1/3% of recovery. Thereupon, of 
their own motion, they petitioned the Chancery Court to 
\acate ot amend its previous decree, so as to allow them a 
fee of a sum equal to but 33 1/3% of recovery. By decree 
of August 14, 1916. the al)ove-quoted decree was amended 
as prayed. This statement is made by explanation, in fair¬ 
ness to the court.) 
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Supreme Court of the District of Columbia 

I. M. MOVE US AND CHARLES P. CONSAUL, 
PLAINTIFFS, 


THOMAS FAHEY. 

Claimh Aoainht 1'.sited States; Contract for At¬ 
torney's Fee; Constitutional Law; Due Proc¬ 
ess of Law. 

1. A contract by which a person having a claim against 
the United States employs counsel and agrees to 
pay him a fee of a sum equal to a eertain percentage 
of the sum collected. there ln»ing no obligation 
thereunder for counsel to perform •‘lobbying” serv¬ 
ices before Congress, is a valid contract.' and is not 
opposed to public policy, or to any law of Congress. 
-• I nder such contract of employment, contemplating 
establishment of a claim before the Court of Claims 
the services of counsel are complete! and the right 
to tile agreed compensation or fee becomes a vested 
propelty right, upon securing such findings of fact 
or division of the Court of Claims as thereafter 
are made the basis of an appropriation by Congress 
for payment of the claim. 

appropriation by Congress for payment of a claim 
against the l nited States for compensation for 
taking of private property for public use during 
ilie ( ml oar. and the facts of which claim have 
been established by judicial proceedings in the 
J’ourt of Claims, is not a gratuity to the claimant, 
but is the payment of a constitutional demand 
against the United States. 

4. A provision in such an act of appropriation, attempt¬ 
ing to limit the compensation of counsel whose 
services were rendered in the Court of Claims 
under such a contract, and which statutory pro¬ 
vision would have the effect of abrogating such 
contract in part, is in contravention of the Fifth 
Amendment to tlie Federal Constitution prohibit¬ 
ing deprivation of liberty or property without due 
process of law; and a plea of such enactment fails 
to state any legal ground of defense to an action by 
the attorney for recovery of the agreed fee. 

At Law, No. f>7.944. Decided October 25, 1915. 

_ Hearing on a motion for judgment under Rule 
73 in an action to recover balance of fee for 
prosecuting claim against United States. Judg¬ 
ment for plaintiffs. 

Mr. Joseph W. Bailey, Messrs. Branden- 
htru & Brandenburg, and Mr. Charles F. 
Consaul for the plaintiffs. 

Mr. Frank S. Smith for the defendant. 

Mr. Justice Gould delivered the opinion of the 
Court: 

This is an action at law to recover S245.33 
the balance alleged to be due for professional 
services under a written contract wherein 
Fahey agreed to pay the plaintiffs a sum equal to 
33' 3 per cent of the amount which might be col¬ 
lected upon his claim against the United States 
for the use and occupation of his property bv 
Federal forces during the Civil War, together 
with damages thereto. The sum collected on the , 
claim was $1,840. The agreed compensation : 
uas $613.33. The plaintiffs admit a payment of i 
20 per cent of the $1,840, and sue for the balance 
of their fee. 

The contract sued upon is set out in plaintiffs’ t 
affidavit of merit accompanying their declara- < 
tion. The affidavit also contains a statement < 
of the services rendered by plaintiffs in the i 
prosecution of the claim and its successful ter¬ 
mination by a finding of fact by the Court of i 
Claims on December 4, 1911, and a conclusion 
by said court that the claim was an equitable one, 
and that thereafter, the findings of the court hav¬ 
ing been certified to the House of Representatives 


a appropriation was made to pay it by act of Con¬ 
gress approved March 4, 1915. Subsequently, 
80 per cent of the claim was paid to defendant by 
the Treasury Department and 20 per cent was 
paid to plaintiffs who received the same without 
waiving their right under their contract with 
b alley for 33 % per cent. 

The affidavit of defense accompanying Fahey’s 
. P* ea ^ts up section 4 of the aforesaid act of 
- as the sole defense to plaintiffs’ claim. 

1 he section reads as follows: 

t That no part of the amount of any item 
\ appropriated in this bill in excess of twentv per 
i centum thereof shall be paid or delivered to or 
. received by any agent or agents, attorney or at¬ 
torneys on account of services rendered or 
; adv ances made in connection with said claim. 

“It shall be unlawful for any agent or agents, 
attorney or attorneys to exact ‘ collect, withhold 
or receive any sum which in the aggregate exceeds 
twenty per centum of the amount of any item 
appropriated in this bill on account of services 
rendered or advances made in connection with 
said claim, any contract to the contrary not- 
vvithstanding. Any person violating the provisions 
of this act shall be deemed guilty of a misde¬ 
meanor, and upon conviction thereof shall be 
fined in any sum not exceeding $1,000.” 

The case is for decision on a motion by plain¬ 
tiffs for judgment notwithstanding the affidavit 
of defense. 

The first contention of the defendant is that 
the contract sued on was not signed by plaintiffs, 
and that therefore it was merely an offer of a 
promise for an act, the act to consist in the suc¬ 
cessful prosecution of the claim; that therefore, as 
there was no successful prosecution of the claim 
until Congress made the appropriation to pay it, 
defendant was under no contractual obligation 
to p.aintiffs when the act of Congress went into 
effect; and that, therefore, Congress could annex 
any condition in appropriating money to pay the 
claim without affecting any right of plaintiffs, 
since up to that time plaintiffs’ acceptance by 
their act was incomplete. 

The contract, whicl is headed “Fee Agree¬ 
ment’’ reads as follows: 

“This memorandum of agreement, witnesseth: 
“That I, Thomas Fahey, of the city of Wash¬ 
ington, District of Columbia, have employed 
Moyers and Consaul, of Washington, D. C., and 
each of them, my attorneys to prosecute my claim 
against the Government of the United States 
for the use and occupation of real estate in 
Alexandria County, Virginia, by the Federal 
forces during the late Civil War, with incidental 
damages thereto, and for property taken from 
said premises by said Federal forces during said 
period, and in consideration of their profes¬ 
sional services in the prosecution of said claim, I 
hereby agree to pay them as a fee a sum equal 
to thirty-three and one-third per cent (33)i}%) 
of the amount which may be collected upon said 
claim, said fee to be a lien on any warrant that 
may be issued in payment of said claim. 

“Witness my hand this 10th day of June, 1907, 
in the city of Washington, District of Columbia. 

Thomas Fahey. 

“Witnesses to signature: 

James A. Hogan. 

Francis L. Neuheck.” 
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Supreme Court of the District of Columbia 


I. M. MOVERS AXD CHARLES F. CONSAUL, 
PLAINTIFFS, 


THOMAS FAHEY. 

C laimh Against l sited States; Contract for At¬ 
torney h Fee; Constitutional Law; Due Proc¬ 
ess of Law. 

1. A contract by which a person having a claim against 
ttic I nited States employs counsel and agrees to 
pay mm a fee of a sum equal to a certain percentage 
of the sum collected, there being no obligation 
thereunder for counsel to perform “lobbying" serv- 
lees before Congress, is a valid contract.* and is not 
opposed to public policy, or to any law of Congress 
— I nder such contract of employment, contemplating 
establishment of a claim before the Court of Claims 
the services of counsel are completed and the right 
to th«> agreed compensation or fee becomes a vested 
pro petty right, upon securing such findings of fact 
or decision of the Court of Claims as thereafter 
are made the basis of an appropriation by Congress 
for payment of the claim. 

An appropriation by Congress for payment of a claim 
against the l nited States for compensation for 
akmg of private property for public use during 
he ( ml War. and the facts of which claim have 
been established by judicial proceedings in the 
< ourt of C hums, is not a gratuity to the claimant 
but is the payment of a constitutional demand 
against the l nited States. 

4. A provision in such an act of appropriation, attempt¬ 
ing to limit the compensation of counsel whose 
services were rendered in the Court of Claims 
under sueh a contract, and which statutory pro¬ 
vision would have the effect of abrogating such 
contract in part, is in contravention of the Fifth 
Amendment to the Federal Constitution prohibit¬ 
ing deprivation of liberty or property without due 
process of law; and a plea of such enactment fails 
to state any legal ground of defense to an action bv 
the attorney for recovery of the agreed fee. 

At Law, No. 57,944. Decided October 25, 1915. 

Hearing on a motion for judgment under Rule 
'd in an action to recover balance of fee for 
prosecuting claim against United States. Judg¬ 
ment for plaintiffs. 

Mr. Joseph W. Bailey, Messrs. Branden- 
hufuj & Brandenburg, and Mr. Charles F 
C onsaul for the plaintiffs. 

Mr. Frank S. Smith for the defendant. 

Mr. Justice Gould delivered the opinion of the 
C ourt : 

This is an action at law to recover $245 33 
the balance alleged to be due for professional 
services under a written contract wherein 
Fahev agreed to pay the plaintiffs a sum equal to , 
do 3 per cent of the amount which might be col- ; 
lected upon his claim against the United States ] 
for the use and occupation of his property bv 
Federal forces during the Civil War, together j 
with damages thereto. The sum collected on the ( 
claim was $1,840. The agreed compensation < 
"as $013.33. The plaintiffs admit a payment of t 
20 per cent of the $1,840, and sue for the balance 1 
of their fee. 

The contract sued upon is set out in plaintiffs’ t 
affidavit of merit accompanying their declara- c 
tlon - The affidavit also contains a statement e 
of the services rendered by plaintiffs in the r 
prosecution of the claim and its successful ter- 
mination by a finding of fact by the Court of i] 
Claims on December 4, 1911, and a conclusion 
by said court that the claim was an equitable one, 
and that thereafter, the findings of the court hav¬ 
ing been certified to the House of Representatives I 


a appropriation was made to pav it bv act of Con¬ 
gress approved March 4, 1915. Subsequently, 
v, *° eont of *h° claim was paid to defendant by 
the Treasury Department and 20 per cent was 
paid to plaintiffs who received the same without 
waiving their right under their contract with 
r alley for 33 per cent. 

I The affidavit of defense accompanying Fahev’s 
plea sets up section 4 of the aforesaid act of 
Congress as the sole defense to plaintiffs’ claim. 
1 he section reads as follows: 

“That no part of the amount of any item 
appropriated in this bill in excess of twenty per 
centum thereof shall bo paid or delivered to or 
received by any agent or agents, attorney or at¬ 
torneys on account of services rendered or 
advances made in connection with said claim. 

“It shall be unlawful for anv agent or agents, 
attorney or attorneys to exact,‘ collect, withhold 
or receive any sum which in the aggregate exceeds 
twenty per centum of the amount of any item 
appropriated in this bill on account of services 
rendered or advances made in connection with 
said claim, any contract to the contrary not¬ 
withstanding. Any person violating the provisions 
of this act shall be deemed guilty of a misde¬ 
meanor, and upon conviction thereof shall be 
fined in any sum not exceeding $1,000.” 

The case is for decision on a motion bv plain¬ 
tiffs for judgment notwithstanding the affidavit 
of defense. 

The first contention of the defendant is that 
the contract sued on was not signed by plaintiffs, 
and that therefore it was merely ail offer of a 
promise for an act, the act to consist in the sue- 
?essful prosecution of the claim; that therefore, as 
there was no successful prosecution of the claim 
■mtil Congress made the appropriation to pav it, 
lefendant was under no contractual obligation 
o p.aintiffs when the act of Congress went into 
?ffect; and that, therefore, Congress could annex 
my condition in appropriating money to pav the 
•laim without affecting any right of plaintiffs, 
ince up to that time plaintiffs’ acceptance by 
heir act was incomplete. 

The contract, whici is headed “Fee Agree- 
nent” reads as follows: 

“This memorandum of agreement, witnesseth: 
“That I, Thomas Fahey, of the city of Wasli- 
ngton, District of Columbia, have employed 
loyers and Consaul, of Washington, D. C., and 
ach of them, my attorneys to prosecute my claim 
against the Governme.it of the United States 
for the use and occupation of real estate in 
Alexandria County, Virginia, by the Federal 
forces during the late Civil War, with incidental 
damages thereto, and for property taken from 
said premises by said Federal forces during said 
period, and in consideration of their profes¬ 
sional services in the prosecution of said claim, I 
hereby agree to pay them as a fee a sum equal 
to thirty-three and one-third per cent (33>3%) 
of the amount which may be collected upon said 
claim, said fee to be a lien on any warrant that 
may be issued in payment of said claim. 

“Witness my hand this 10th day of June, 1907, 
in the city of Washington, District of Columbia. 

Thomas Fahey. 

“Witnesses to signature: 

James A. Hogam. 

Francis L. Neu*eck.” 
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It will bo noticed that tho act which plaintiffs 
are to perform is “to prosecute my claim.” In 
the case of Roberts v. Corsaul, 24 D. C. App., 
-V) 1 -550, the court said: “The services of the at¬ 
torney, as contracted for, wore performed and the 
consideration therefor earned when the judg¬ 
ment was recovered. All t hat remained for him 
to do, if permitted, was to receive the draft 
for the appropriation made by Congress for 
payment of the judgment.” In that ease the 
language of the fee contract, so far as the com¬ 
pensation is concerned, is identical with the 
contract in the instant ease. And the claim was 
prosecuted in the Court of Claims. 

It is therefore plain that plaintiffs’ contractual 
right was complete, executed and vested when the 
claim of defendant was established by the finding 
of the Court of Claims. Tliis conclusion renders 
unnecessary any discussion of the legality of the 
contract under the decision of Marshall V. B. & 
O. Railroad, 10 How., 314, and similar cases, as it 
did not impose upon plaintiffs the duty of “lobby¬ 
ing,” the claim through Congress upon a contin¬ 
gent fee. 

It is further contended by counsel for de¬ 
fendant, that, even if plaintiffs’ rights under their 
fee contract had become vested by performance 
of the agreement on their part, yet section 4 of the 
act of Congress in question did not take their 
property without due process of law, “because 
plaintiffs property right, their contract, was sub¬ 
ject impliedly to the exercise of all the powers 
expressly and impliedly granted to Congress.” 
And this statement is billowed by the indispu¬ 
table proposition that “any contract is subject 
to impairment under police powers, under bank¬ 
ruptcy laws, under regulation of interstate com¬ 
merce, right of eminent domain, if the contract 
comes into conflict with the exercise of those 
powers. ’ But to what one of these enumerated 
powers does a lawyer’s agreement with his client 
tor a contingent fee become obnoxious? Cer¬ 
tainly it is not subject to the police power, 

tin 1 power of the State ... to prescribe 
regulations to promote the health, peace, morals, 
education and good order of the people” (Barbior 
v. ( onnollv, 113 U. S., 27); for the Supreme 
t ourt has put the seal of its approval upon such 
contracts in many eases. (Stanton v. Embrey 
1M U. S., 548; Taylor v. Bemis, 110 U. S., 42; 
Nutt v. Knut, 200 U. S., 12; McGowan v. Parish, 
230 U. S. —.) Such a contract does not collide 
with the power to regulate commerce, as did the 
contract in Louisville & Nashville R. R. Co. v. 
Mottley, 219 U. S., 467, and surely thero is no 
connection between its terms and the bankruptcy 
laws or tho power of eminent domain. What 
power, express or implied, then, had Congress to 
invalidate a contract between attorney and 
client, perfectly valid when made, and fully 
performed by the attorney? 

The answer of defendant is, that the act of 
( ongress appropriating the money to pay the 
finding, judgment or decree of the Court of 
Claims in favor of the defendant was the bestowal 
of a gift or bounty upon him, and that Congress 
had power to annex any condition it chose to that 
gift. 

Strictly construed, it may be doubted if sec- 
uon 4 of the act does annex any condition, so far 
as the defendant is concerned, to the receipt of the 
maypent of the decree of the Court of Claims 


in his favor. The first paragraph provides “that 
P° P* rt . .*■«© amount of any item appropriated 

ii v bl11 excess of twenty per centum thereof 
shall be paid or delivered to or received by anv 
agent or agents, attorney or attorneys on account 
of service rendered or advances made in connec¬ 
tion with said claim.” This would appear to bo 
merely a direction to the Treasurv Department 
in the disbursement of the fund. There is 
no penalty nor forfeiture provided if the de¬ 
fendant shall disobey. The second paragraph 
simply makes it a misdemeanor for the plain¬ 
tiffs to receive what they, by a valid contract, 
had earned. There is, strictly speaking, no con¬ 
dition attached to the receipt of the money so 
far as the defendant is concerned. 

But considering the question on broader 
grounds, was the appropriation in the act to pay 
the finding of the Court of Claims in favor of tho 
defendant a gift or bounty to him. The fifth 
amendment to the Constitution prohibits the 
taking of private property for public use without 
just compensation. The defendants’ propertv 
was so taken. The United States provided a court 
which might adjudicate what amount was due 
him by way of compensation for such taking. 
After hearing testimony and counsel both for the 
United States and the defendant, that court 
made the following— 

“Findings of Fact. 

The claimant, Thomas Fahey, was loyal 
to the Government of the United States through¬ 
out the late Civil War. 

.H- During said war, the military forces of the 
L mted States, by proper authority, took pos¬ 
session of property in Alexandria County, Va., 
then leased by the claimant herein, as set forth 
in the petition, and used and occupied it for mili¬ 
tary purposes, and later tore down the buildings 
and used the materials therein contained. The 
reasonable rental value of said property, to¬ 
gether with the value of the buildings so torn 
down, was then and there the sum of eighteen 
hundred and forty dollars ($1,840), no part of 
which appears to have been paid. 

III. In 180.), the claimant presented a claim 
to the quartermaster-general for-rent of said 
premises and for the value of the buildings 
thereon, which claim was rejected for want of 
jurisdiction. A claim was also presented to the 
Southern Claims Commission for the value of 
lumber alleged to have seen secured from said 
buildings, but that claim was rejected for lack of 
jurisdiction. 

“Thereafter the claim was presented to the 
Sixty-first Congress, and by resolution of the 
United States Senate was referred to this court 
June 21, 1910. Later the claim was again re¬ 
ferred to this court by resolution of the House 
of Representatives on February 3, 1911, as here¬ 
inbefore set forth in the statement of the case. 
Thereafter, on October 24, 1911, on claimant’s 
motion therefor, the two cases were consolidated. 

“Conclusion. 

“Upon the foregoing findings of fact, the court 
concludes that the claim herein is an equitable 
one in the sense that the United States received 
the benefit of the use of the property and build¬ 
ings for which claim is made.” 
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Thereupon the United States paid this adjudi¬ 
cated claim, adjudicated of necessity by its own 
tribunal and defended by its own attorneys, by an 
appropriation, because, under section 9, article 1 
of the C onstitution, “no money shall be drawn 
from the Treasury, but in consequence of ap¬ 
propriations made by law. . . In the re¬ 
port of Mr. Gregg, from the Committee on War 
laims » t accompanying the appropriating act, he 
says; After the taking of testimony briefs are 
prepared by counsel for claimant, and also bv 
counsel for the United States. Many cases are 
argued orally before the court. An active de¬ 
fense is made in every case by counsel represent- 

!n^ , ^ i0 \' t ‘ r ;Vr ut ’ 80 that the P roof of a claim 
ill tne Court of Claims is no merely formal matter 

every case has been actually tried, and ali 
proper defenses have been made by Government 
counse! e m plpyed for that particular purpose, 
under the direction of an assistant attorney- 
general. I lie act itself, in its enacting clause 
provides that the sums appropriated shall be “in 
uil tor and the receipt of the same to be taken and 
accepted in each case as a full and final release and 
discharge of their respective claims.” If the 
act was bestowing gratuities, there would be no 
need of providing for a release. In other words 
Congress, in no ambiguous terms, has declared 
that the sum appropriated to pay the defendant’s 
adjudicated claim, was compensation for his 
property taken. 

• M <>reover, section 3, of the act under discus¬ 
sion, provides: 

1 hat in case of the death of any claimant, or i 
he death or discharge of the executor or adminis¬ 
trator of any claimant herein named, payment I 
of such claims shall be made to the legal repre- I 

K? , V h S: r °" dod ' that ^ claimant is ' 

dead the administrator or executor, or legal i 

representative shall file a certified copv of his ( 
bond, which bond must be at least eaual in 
a, V,?i Unt lo ^he sum hereby appropriated. ” 1 

1 ins section negatives the proposition that the t 
money paid to satisfy the claim of the ow r ner of t 
property taken by the Government is gratuity 
r.w 1 / 1 A le ea8e ot , Williams v. Heard, 140 U. S t 

foA nart of f^i l °- lT cid V whether a claim £ 
United he u ld Pald , by(i [ eat Britain to the t 
Urn ted States as the result of the Geneva Award d 

was a mere gratuity or a property right, passing o 

b 2 m bank ™ pt °y- Tl ‘° court stated® I 

i (. fleet, that payment must await the action of n 
( ongress, and that no individual claimant had a 
as a matter of strict legal or equitable right t 
any lien upon the fund; mid that CongresTwas U 

f U u U nd tr afali a }^t 1U tvf ° bllguli 1 ou to distribute the h 
a^ all, but the court also said: c 

on ttn?, uncioubtediy, a moral obligation ri 
on the tinted States to bestow the fund received c< 

*; ho bad suffered losses at u 

sense aM h th f 1 T ^ onfe . derate cruisers; and in this r< 
sense all the claims of whatsoever Mature were u 

K ^atcr or less pecuniary value. There oi 

b^Pon J 1 a P° ssll) ibty of their payment 

fund an ex ^ tanc y of interest in the 51 

terest th 1 ’ a P 0881 * 31 * 1 ^ coupled with an in- fc 

th T, bere was tbns at all times a possibility that lh 
the Government would see that they were paid, it 
There was a possibility of their being at some L 

o a, L\ aIUab t They were nghts mowing out of cc 
1 operty; rights, it is true, that were not enforce- I 

able until after the passage of the act of Congress m 


I for the distribution of the fund. But the act of 
Congress did not create the rights Thev hid 
existed at all times siuce the losses occurml 
They were created by reason of losses having been 
suffered. All that the act of Congress did ^Vas Z 

right d<3 a remedy for the enforcement of the 

“The claims in this case differ very materiallv 
om a claim for a disability pension, to which 
they are sought to be likened; they are descend- 

ar , o a , part of the estate of the original claim- 
ints winch, in case of their death, would pass To 
thur personal representatives and be distribut¬ 
able as assets, or might have been devised bv will • 
while a claim for a pension is personal and not 

Sw a P TO°naC”"® by *“• ° r by ° pt ' ratiu " 

Iu the case of Mitchell v. Harmony, 13 How 

“urt S'pJgo"^' leiiVt ' rin(? the ° Ilinion " f ‘lie 

“There are, without doubt, occasions in which 
. nvate property may lawfully be taken p^t 

de f tr °ycd to prevent it from falling 
nto the hands of the public enemy, and also 
vhere a military officer charged with a particular 
lut> may impress private property into the pub- 

ZZT™ ° r T k ° U for P u bbc use. Unques. 
onably in such cases, the Government is bound 
o make full compensation to the owner ” 

Viewing the question involved from* another 
tandpoint, what are plaintiffs’ rights? The fifi h 
amendment to the Constitution provides that n 
►erson shall be deprived “of life, liberty, or JL,- 
rty, without duo process of law.” Tho 1 Sn 
reme Court has, in many cases, and in no am 
lguous limguage, defined what this inheritance 
;°m Magna Charta means. In Adair v! The 
nited Mates, 208 U.S., 101, the court had before 
■ the constitutionality of an act of Congress 
eelaring it a criminal offense for an agent or officer- 
f an interstate carrier to discharge an employee 
^ause of his membership in a labor orgaK 
on. In holding the act to be unconstitutional 
m court speaking by Justice Harlan, said • ’ 

1 fie first inquiry is whether the part of the 
*nth section ot the act of 1898, upon which the 
:st count of the indictment was based is repug- 
mt to the fifth amendment of the Constitution 
iclanng that no person shall be deprived 
liberty or property without due process of law 
i our opinion that section, in the particular 
entioned, is an invasion of tho personal libertv 
well as of the right of property, guaranteed l>Y 
at amendment. Mich liberty and right embrace 
ngbt lo make contracts for the purchase of the 
bor of others, and equally the right to make 
ntracts for the sale of one’s own labor- each 
>ht, however, being subject to the fundamental 
ndition that no contract, whatever its subiect 
matter, can be sustained which the law un 0 n 
reasonable grounds, forbids as inconsistent with 
public interests, or as hurtful to the public order 
or as detrimental to the common good.” 
-oA n ^ ,lgeyer v ‘ Louisiana. 165 U. S.*, 578, 589 
oJO, the court was considering the language of the 
fourteenth amendment, prohibiting the States 
from passing any laws depriving any person of life 
liberty, or property, without due process of law’ 
the language of the fifth and fourteenth amend- 

cTnsahi^ ldGntlCal iU tWs prohibition ’ andthe 

“The liberty mentioned in that amendment 
means not only the right of the citizen to be free 
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from the mere physical restraint of his person as 
by incarceration, but the term is deemed to ein^ 
brace the right of the citizen to be free in the 

! nei f 1 ? f a Ms fa ?. ult,es; to be free to use them 
in .ill lawful ways; to live and work where he will- 

to earn his livelihood by any lawful calling-• to’ 
pursue any livelihood or avocation, and forlhat 
purpose to enter into all contracts which may be 
proper, necessary and essential to his carrying 

m'Uion,™ conc,usion the Purposes above 

J' , . Klt . language was quoted with approval in case I 
of W ilhams v Fears, 179 U. S., 274, and in U s 
Joint Irallic Association, 171 U. S. 505-57*2 

LJ 1< S 1, ->iV ySt01lt 1>iP ° & SlCeI C °' V * S., 175 

“.practically the same construction of the words 
liberty and “property 4 ” as used in these 
amendments, was given by the court in Mathews 
v. 1 eople, 202 Ill 389, where the court said: 

It is now well settled, that the privilege of 
contracting is both a liberty and a property right 
Liberty includes the right to make and enforce 
con tracts, because the right to make and enforce 

ert v | lS , 1S 1,10 Uded 111 fright ^ acquire prop- 
t rty. Labor is property. To deprive the laborer 
ami the employer of this right to contract with 
one another, is to violate section 2 of article 2 of 
the ( onst.tution of Illinois, which provides that 
no person shall be deprived of life, libertv or ■ 
property without due process of law’ ft Is 
(piallv a \iolution of the fifth and fourteenth 
amendments to the Constitution of the United 

deuriveil "oflif P ri Vld f u t,lat no Person shall be L 
tesot liw l,bcrty ° r l>mpi ' r ‘y without due ' 
Kro"i the foregoing the conclusions are: ! 

1 hat plaintiffs lee contract not only vio- ♦ 
lateil no express or implied law or policy of Con- ! 

Con^-V >Ut | Ti ° IU i often recognized not only by 
ongrtss but by the Supreme Court. I . 

-u. that ( ongress, in making the appropria-h 

l»rovide(i 'hv f llu defendant tile compensation Jj 
pioMdtd l > the Constitution for the judicially ^ 

Unhe i U, SiMt y U U r i° f ilis Property taken by the f 
litul States, did not bestow a bounty upon i 

him, but paid a judgment debt; that therefore /, 

t lere was no power in Congress to direct how he f 

*P‘ !Ild the money thus paid. b 

3d. I hat section 4, of the act in question de- * 

process of law!^ S ° f ** P^perty without’ due * 

The motion lor judgment is granted. p 


tee', u"Death—Presumption.—An absen- 
Ih -i v r d IS l le Louisiana case of Quaker 
Mr. ; C |°; v -, Starkey, L. R. A., 1915D, 17fi, is 

otherwU?n° ‘k® Untl1 tbe contra ry is proved; 

rn t 5 e abst T e niust be sucb that the life 
1../. may bve one hundred years, should 

>i presumed to have ended. 

Evidence—Declaration of Pedigree—Status 

ce-. D , C 3 al f ant iT- Dee i aratlons by a P erson since de-1 
, l a ‘A d ’r»? relationship to a particular family, are 

,, beld insufficient in Aaholm v. 

I B fr* ^*» 1P15D, 215, to establish such 
relationship, so as to render admissible evidence 
o ins declarations with respect to the pedigree 

l'ainil° rSOUS C aiming to be members of such 


as Contribution Between Joint Tort-Feasors. 

the l * Owensboro City R. Co. v. Louisville, etc., 
em Railway Co., decided by the Court of Appeals of 
i l; Kentucky (178 S. W., 1043), the court declared 
,at that Upon Principles of public policy there can be 
1^^ no contribution between joint tort-feasors un- 
ng b ‘ ss t,le Primary responsibility is upon the one 
ve f rom whom contribution was claimed. It ap- 

ise peared that a street car company established a 
S. cro f s,I1R ° y cr the tracks of a railroad company 
7 > under a contract requiring the trolley wire to be 
75 maintained twenty-two feet above the track and 
Is authunzing its removal if it sagged below that 

se I eV , . Tbe trolley wire sagged, was struck by a 
's, I wrecking train, and on the return trip was 
I roktn b\ the train. I he railroad company 
of knew of the condition of the wire and need not 
ee have broken it as it did, exposing human life 
3e to danger. Plaintiff was struck by the live wire 
d- and recovered against both companies. It 
‘r was held that the railroad company was not en- 
J titled to contribution from the street railroad to 

it the amount of the recovery against it. Tho 
>r court said: 

h L. Tb( ‘ re . are certain broad and generally recog- 
mzed principles of law- relative to contribution 
exoneration, and indemnity, as affected by 

e r J? e ? e Pnncipjes are so familiar that 

t will he sufficient merely to mention some of 
them. There is the doctrine of contribution be¬ 
tween cosureties, and the doctrine of exonera- 

- Rn? 0r , 1Ildemmty of a suret y b y bis principal. 
But as between joint tort-feasors these principles 
do not apply, for the rule is that there can be no 
contribution or indemnity between them. The 
law will not imply a contract to reimburse or in¬ 
demnify in such case. This rule arises from the 
maxim that the law will not relieve a party 
; the consequence of his own wrongdoing. 

, It is true that the effect of the rule is to permit the 
injured party to single out one wrongdoer 
tor punishment and entirely relieve the other 
r or that reason it may seem severe, and does often 
work injustice, between the wrongdoers; but 
principles of public policy intervene at this 
point, and in a conflict between the interests of 
society and wrongdoers the law protects societv. 

As stated by Mr. Cooley in his work on Torts 
(volume 1, p. 259, 3d Ed.): 

“If he knew the act was illegal, or if the cir- 
cuinstances were such as to render ignorance of 
the illegality inexcusable, then he will be left 
him” aW WleFe b,s wrongful action has placed 

In order to discourage illegal or wrongful 
conduct, the State refuses a remedy, and therebv 
saves the time and expense of its courts from 
questionable efforts to adjust equities between 
[wrongdoers Denial of redress, however, is 
strictly confined to that class of cases where 
the person asking it knew, or in law is presumed 

Rn/lr 1 iat 10 wa , s dom £ a wrongful act. 

But if the tortious act with which one is charged 

w\as committed without his guilty intent or knowl¬ 
edge, then he may recover from the one upon 
whom rests the actual guilt or primary responsi- 



DECREE AND OPINION 


OF 


SUPREME COURT OF TENNESSEE 


TIIE STATE OF TENNESSEE 

n.KAS HEFORE THE M I’KEME COl KT OF SAID STATE FOU THE WESTERN DISTRICT THEREOF 

At tin* April Term, A. D. 1910. 

I ’i;k-*k\ Tin- lion. S. <\ Williams, Grafton Giwn, A. S. Bud,anal, A. 1!. Gholson ami W. II. 

SwiifKar,, silling l.y .iscnt as associate jmlgoas shown l>y entry in l.eu of Chief .Justice Moil, 

when the following proceedings were had. May 18th: 


Ida M. Moyers et ai, 


City of Memphis. 

> No. LM. Shelby Chancery. 

'1 his cause was heard upon the transcript of 
the record from the Chancery Court of Shelby 
( utility, when it appears to the court that there is 
no error in the decree of the Chancellor, and his 
decree is nllirmcd. 

It is therefore ordered, adjudged and decreed 
that the decree oi the Chancellor be affirmed; 
and that the complainants, Ida M. Moyers and 
( harles I*. < unsaid, have and recover of the 
defendant, the City of Memphis, the sum of 
•St »..{.)t .Mi. lor which execution is awarded. 

It is ordered, adjudged and deem'd that the 
defendant have and recover of tin* complainants, 
Ida M. Moyers and Charles F. Consaul, and 
surety, Ceo. K. Xeuhardt, the costs of the cause 
lor which let execution issue. 

A true copy: 

T. B. Carroll, Clerk. 

[seal.] By Hal IIod<;son, D. C. 


1 da M. Moyers et al. 


City of Memphis. 

Jackson, April Term. It)Hi. 

OPINION FOR PVHLICATION. 

Opinion. 

This case was submitted to the Chancery 
Court of Shelby County on an agreed state of 
tacts, under section 5200 of Shannon’s Code, 
ami without any formal pleadings: this section 
is as follows: 

“The same parties who are entitled to 
enter into an agreement of submission to 
arbitration, may, in like manner, with or 
without action brought, agree upon a case 
containing the facts upon which the con¬ 
troversy depends, and submit the same to 
the Circuit or Chancery Court of the County, 
in which either of tin* parties resides, or in 
which a suit might have been brought to 
determine such controversy.” 


The necessary affidavit that the controversy 
was real, and the proceedings in good faith, anil 
the bond required under the following sections 
ot the Code were made, so that the Chancery 
( ourt had jurisdiction of the controversy. 

I he ( haneellor decided in favor of complain¬ 
ants, and the City of Memphis lias appealed 
• rom the decree to this court. 

I he only issue involved is whether section 
4 of the Act of Congress of March 4, 1915 (58 
Stats., 902), is a valid and constitutional enact¬ 
ment. I his act was passed by the Congress of 
the United States appropriating the money and 
authorizing the Secretary of the Treasury to pay 
the claimants, whose names are set out in the 
act, tin' several sums appropriated therein; the 
claims provided for being divers and numerous 
war claims, most of which had been ad¬ 
judicated and allowed by the Court of Claims, 
at various times in the past. It is the statute 
which is often referred to as the “Omnibus 
Bill. Section 4 of this act is as follows: 

“That no part of the amount of any item 
appropriated in this bill in excess of 20 per 
centum thereof shall be paid or delivered 
to or received by any agent, or agents, at¬ 
torney, or attorneys, on account of services 
rendered, or advances made in connection 
with said claims. 

“It shall be unlawful for any agent, agents, 
attorney or attorneys, to exact, collect, with¬ 
hold or receive any sum which in the aggre¬ 
gate exceeds 20 per centum of the amount 
of any item appropriated in this bill, on 
account of services rendered or advances 
made in connection with said claim, any 
contract to the contrary notwithstanding. 
Any person violating the provisions of this 
act shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be fined 
in any sum not exceeding SI,000.” 

By the signed agreement, upon which the case 
is submitted to the court, it appears that in 
December, 1870, the City of Memphis em¬ 
ployed Gilbert Moyers, an attorney of Wash¬ 
ington city, to prosecute a certain claim against 
the United States for the occupation and use of 
certain real estate in Memphis, formerly known 
as part of the “Navy Yards,” which property 
belonged to the city; that Gilbert Moyers, after 
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several years delay, sueceeded in having this 
claim submitted to the Court of Claims for its 
adjudication, and soon thereafter died Corn 
plamants are practicing: attorneys of the citv of 
Waslnuffton being the daughter and son-in-law 
of (nlbert Moyers, and also administrators of his 
t state. After the death of Gilbert Movers flw. 

< ily of Memphis, employed complainants to’con- 
"i"f' I he prosecution of this claim as attorneys 

for the nty ami agreed with them that they 
shouhl haye .it) per cent of the amount collated 
on this claim as their compensation or fee 
( Oinp amants took proof m the ease, prepared 
and tiled hnefs and argued the ease before the 

< ourt oj ( hums, and finally obtained an adjudi- 1 

*M°| , .V» , 2s “'u ° f "V ,itv f<ir the sum of 
• /’-A'• ,n , the year 1!KB. This judgment was 
certified by the Court of Claims to the Senate 
about December, 11K)">. No apnronri-iti„n . 
made to pay this claim until the passage of the 1 
at . of 1M * , « heretofore mentioned, when pro 1 
vision was made* for its payment -done S, 

many ,,ther claims of like ‘character by sa 
*\ct ot ( ongress. * 

After this act was passed, and the money ™ 
propria ted to pay the claim, in view of section'd 1 
1 the act quoted above, the complainants col 

V' y ; 1 , . lu ,r <»uly per cent of the amount 
I tin claim, and the city collected SO n er fvnt 

ill rlv r 1 t‘‘Vi 1S ’ a T f roas l ,r >: warrant, was issued 

warrant \\-t •'* *** <>r and another < 

at rant was issued to complainants for $4 1 1 

heing -If per ,be amount pn.ybled''fim by 

ii M.ilule, Smd hitter warrant was accepted by i 

lhe'ir’ rii'hi''r "'r " |m ‘ ss reservation of: 

1 ’ r to demand payment of the full ‘»0 

Wir'tedo' r'fr "" d "''bout waiving thehr j 
a t ui l . ibk: ,• remaining unpaid on 

... ' • 1 !'"> b;e originally agreed on between 

SSHt? wca.'vssiK 

nn nt limiting counsel foes to 20 p <r centum of 

titled !?", 'l VaIl< !*. ,, "‘ M complainants are en- 
t'thd to take nothing by this suit' that if 

IS;;;- 1 *? ds ^1? 0 /™! 

• m eiem, is .onstitiifiona), then eom- 

""""' d « <l«-r<'e in said sum of 

of ('I'.'.i"as referred to the Court 
t lam s under the Act of Congress of 1SN7 
commonly called the “Tucker Act.’’ Tt w/v 

thcy , ' wer f>rr< < <1 | hy !‘ om P ,ain ants at the time 
tl,.,i n employed to prosecute said claim 

l u n ^i'I,"?; l" M "«■ ei.y free from any 
tie.. . { 11 hy {hv ( ' stat c of Gilbert Moyers j 

him h^'iX'tiiim: 1 " 1 ' TvmU ' rv,i b > 1 ! S!| 

dill imt n< is.rf a ." m ii l>,V 1 he.rity that eomplainants lef 
look in S, ' rv V vs "hieh they under- an 

and no ,.<Y . r ° ]n r a , IK successful manner; re* 

now presenter! ** /, llade to defeat the claim pri 
traded ? r 0,1 t,u * ground that the fee eon- nei 

extortionate "v l ‘ xe< * SIVtJ » or unreasonable, or leg 
citv suc}l question is raised by the rel 


’ theretofore' qimted*'”" * ° f ‘ he a ' , P ro P ri ation 

: =eV°^W ^ tf t !“To"nX d 

lunipi io (lepri\e eomplainants of their liberty 

I ? c"' ? V ? lid e <»‘lraet under wh d, the com 
sideration had passed from them to he other 

i&ssu&s&m 

or property without due Vroe^s of law 
shall private property be taken for public use 
'Jitbout just compensation.” The Fourteenth 

«"t-"sh,^i ( '° !ISli " ,lio11 provides: “Nor 

nan an> State deprive any person of life 

nor 1 (lenv r t'r ,P<Tt> witI,out . <,lle l )ro( *<*ss of law,’ 

V to any person within its jurisdiction 

the equal protection of its laws.” 

in Adair v. United States, 208 U. S. 161 the 
court having under consideration the eons 
ltionality of flu* Act of June 1st, 1898 eon 
corning earners engaged in interstate ’ com 
merce, and their employees, said: 

first i . n< i uirv is whether the part of 
the lOth section of the Act of 1898, upon 
' hie. the first count of indictment was 
based is repugnant to the Fifth Amendment 

°i f . iM ( j )nstl . tut J on , declaring that no person 
shall be deprived of liberty or property with¬ 
out due process of law. In our opinion that 
section, in the particular mentioned, is an 

TthTriirht t f < ‘ ,)< ‘ rs( V lal ,iU * rt . v ’ as well as 
ol the right of property, guaranteed by that 

amendment. Such liberty and right cm 

u < < thi‘ right to make contracts for the 

the richt 1 U> { ab ° r of oth< ‘ rs ’ aiI(1 equally 
1,11 .right to make contracts for the s^ih. of 

one s own labor; each right, however, being 

subject to the fundamental condition that 

no contract, whatever its subject matter 

can he sustained which the law, upon 

reasonable groun< ls , forbids as inconsistent 

'wll the public interests, or as hurtful to the 

good!’’° rder ’ ° raS detrimentaI to the common 


city can G JfV ii tl0n ’ therefore, is whether the 
lawfully a ' . fulI ‘ V Pay, and the complainants 
• receive, the additional 30 per cent of. 


D was further said by the court in that case 
quoting from ( ooley on Torts, page 278 that’ 
it is a part of every man’s civil rights That he be 
left at liberty to refuse business relations with 
any pt>rson whomsoever, whether the refusal 
rests upon reason, or is the result of whim ca¬ 
price, prejudice, or malice. With his reasons 
neither the public nor third persons have any 
legal concern It is also his right to have business 
relations with any one with whom he can make 
contracts, and, if he is wrongfully deprived of 

TlXl^' 0, .?T’, h *i 8 Pnli ' l( ' d to redress?’°* 
it w C a^ OUr i C L ted f^pchner v. New York, 198 
U. b., 4o, which involved the validity of a state 
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enactment prescribing maximum hours for 
labor in bakeries, ami quoted from that opinion 
as follows: 

“The general right to make a contract in 
relation to his business is part of the liberty 
of the individual protected by the Four ! 
teentli Amendment of the Federal Consti¬ 
tution. Under that provision no State can 
deprive any person of life, liberty, or prop¬ 
erty without due process of law. The right 
to purchase or to sell labor is part of the 
liberty protected by this amendment, un¬ 
less there are circumstances which exclude 
the right.“ 

The court further said, in the Adair case: 

“In every case that comes before this 
court, therefore, where legislation of this 
character is concerned, and where the 
protection of the Federal Constitution is 
sought, the question necessarily arises: Is 
this a fair, reasonable and appropriate 
exercise of tin* police power of the State, 
or is it an unreasonable, unnecessary and 
arbitrary interference with the right of the 
individual to his personal liberty to enter 
into those contracts in relation to labor 
w Inch may seem to him appropriate or 
necessary for the support of himself and his 
family'.’ Of course, the liberty of contract 
mating to labor includes both parties to it. 

I lie one has as much right to purchase as the 
other to sell labor.” 


Without quoting all the pertinent language* in 
this opinion, it is sullicient to say it cites quite 
a large* number of eases for the position that the 
employer and employee have equality of right 
as to tin* making of contracts, and that any 
legislation that disturbs that equality is an 
arbitrary interfe rence with tlie* liberty' of con¬ 
tract, which no ge>ve*rnme*nt can legally justify in 
.a free* land. 

In AUgcyer v. Louisiana, 165 U. S., 580, the* 
Supre me ( ourt, discussing the* Fourteenth 
Amendment e»f the* Fe*ele*ral Constitution, said: 

“The* liberty mentioned in that amend- 
me*nt means not only the right of the citize n 
to be tree* from the* mere* physical restraint 
ot Ins person, as by incarceration, but the 
term is deemed to embrace the right of the 
citizen to be free in the enjoyment of all 
Jus faculties; to be free to use them in all 
lawful ways; to live* and work where he will- 
to earn his livelihood by any lawful calling- 
to pursue any livelihood or avocation; and 
for that purpose to enter into all contracts 
which may be proper, necessary and essential 
to his carrying out to a successful conclu¬ 
sion the purposes above mentioned.” 


The court further said in that case: 

‘‘In the privilege of pursuing an ordinary 
calling or trade, and of acquiring, holding 
and selling property, must be embraced the 
right to make all proper contracts in re¬ 
lation thereto, and although it may be con¬ 
ceded that this right to contract in relation 
to persons or property, or to do business 
within the jurisdication of the State, may 


be regulated and sometimes prohibited when 
the contracts or business conflict with the 
Policy of the State as contained in the 
statutes, yet the power does not and can 
not extend to prohibiting the citizen from 
making contracts of tin* nature involved in 

lion T t 'h?. U Stat,'” limi,S an<i j,,ris,li< - 

In Lochner v. New York, IDS U. S., 47 the 
Supreme ( ourt of the United States held! that 
the limitation of employment in bakeries to 
sixty hours a week and ten hours a day at- 
tempted by ( hapter 415, Acts of 1897, of the 
State of New York, was an arbitrary inter¬ 
ference with the freulom to contract which is 
guaranteed by tin* Fourteenth Amendment of 
tin ( oiistitution, and is not sustained as a valid 

im-iVi l. S< ° • !i H> P ° “'S p<nvt ‘ r to P rot «'ct tin* public 
h<a(th, safety, morals, or general welfare. 

The court in that case, said: 

“We think tin* limit of the police power 
has been reached and passed in this case 
/here is, in our judgment, no reasonable 
foundation lor holding this to In* necessary 
or appropriate as a health law to safeguard 
the public health, or tin* health of tin* in¬ 
dividuals who aiv following the trade of a 
baker It tins statute be valid, and if 
therefore a proper cast* is made out in which 
to deny the right of an individual sui juris 
as employer or employee to make con¬ 
tracts for the labor of tile latter under tin* 
protection of tin* provisions of the Federal 
( oiistitution, there would seem to In* no 
length to which legislation of this nature 
might not go.” 

i In Williams v. Fears, 179 U. S., 270 the 
Supreme (’ourt of the United States, said: 

“And, so as to tin* right to contract. The 
liberty, of which tin* deprivation without 
due process of law is forbidden, means not 
only the right of the citizen to In* free from 
tin* mere physical restraint of his person 
as by incarceration, but the term is deemed 
to embrace the right of the citizen to be 
free m the enjoyment of all his faculties- 
to be free to use them in all lawful wavs’ 
to live and work where he will; to earn his 
livelihood by any lawful calling; to pursue 
any livelihood or avocation; and for that 
purpose to enter into all contracts which 
may be proper, accessary, and essential to 
his carrying out to a successful conclusion 
the purposes above mentioned.” 

In Addyston Pipe & Steel Co. v. United 
States, 175 U. S., 210, the court discusses the 
question of whether private contracts may be 
avoided on account of legislation under' the 
interstate commerce clause of the Constitution 
The court said: 

“There is no intimation in this remark 
that Congress hiis no power to legislate re¬ 
garding those contracts which do directly 
regulate and restrain interstate commerce 
The inference is quite the reverse, and it 
is plain that the case assumes, if private con¬ 
tracts when entered into do directly inter- 


4 


fere with and regulate interstate eommeree. 
Congress had power to condemn them. If 
the necessary, direct and immediate effect 
of the contract be to violate an Act of Con¬ 
gress, and also to restrain and regulate 
interstate commerce, it is manifestly im¬ 
material whether the design to so regulate 
was or was not in existence when the con- 
traet was entered into. 

‘ Where the contract affects interstate 
commerce only incidentlv, and not directly, 
the fact that it was not designed or intended 
to affect such commerce is simply an ad¬ 
ditional reason for holding the contract valid 
and not touched by the Act of Congress. 
Otherwise, the design prompting the execu¬ 
tion of a contract pertaining to and directly 
affecting and more or less regulating, in¬ 
terstate commerce, is of no importance. We 
conclude that the plain language of the 
grant to Congress of power to regulate com¬ 
merce among the several States includes 
power to legislate upon the subject of 
those contracts in resect to interstate or 
foreign commerce which directly affect and 
regulate that commerce, and we can find 
no reasonable ground for asserting that the 
Constitutional provision as to the liberty 
of the individual limits the extent of that J 
power, as claimed by the appellants.” 

In Baltimore A Ohio Southwestern By. Co. v. 
Voight, 170 U. S., 4U7, tin* Supreme Court, again 
discussing the question of the power of Congress 
to control certain contracts, said: 

"The principles declared in those cases 
(cases cited) are salutary and we have no 
disposition to depart from them. At the 
same time, it must not be forgotten that 
the right of private contract is no small part 
of the liberty of the citizen and that tin* 
usual and most important function of 
courts of justice is rather to maintain and 
enforce contracts than to enable parties 
thereto to escape from their obligations on 
tilt 1 pretext of public policy, unless it 
clearly appear that they contravene public 
right or the public welfare.” 

It was well said by Sir George Jessel, M. 
R., in Printing A X. Registering Co. v. 
Sampson L. R., 19 Kq., 405: 

"It must not be forgotten that you are 
not to extend arbitrarily those rules which 
say that a given contract is void as being 
against public policy because if there is one 
thing which more than another public j 
policy requires, it is that men of full age and 
competent understanding shall have the ut¬ 
most liberty of contracting, and that their 
contracts, when entered into freely and 
voluntarily, shall be held sacred and shall 
be enforced by courts of justice. Therefore, 
you have this paramount public policy to 
consider, that you are not lightly to inter¬ 
fere with this freedom of contract.” 

In the case of McGowan v. Parish, 237 U. S., 
285, 59 L. Ed., 955, the Supreme Court recog¬ 
nized and enforced an attorney’s fee contract, 
based upon a contingent amount depending 
on the amount collected, for services in prosecut¬ 
ing a claim against the (Internment. While 


there was no direct discussion of the point, tin* 
contract for a contingent fee was recognized as 
\ahd, and was enforced. The amount con¬ 
tracted tor in that case by the attorneys was 15 

2iui C ?Sdi 0 f the rwovcr y. upon a claim of about 

v I o U K M). 

In Ball v. Halsell, 161 U. S., 72, a contract for 
the payment of ->0 per cent of claims to be 
prosecuted against the Government on account 
ot Indian depredations, was held illegal in view 
ot tin* facts of that case, and in view of the 
statute of March 3, 1891, applying to that class 
of claims. This statute provided for t lie adjudica¬ 
tion and payment of claims arising from Indian 
depredations, and it was provided bv section 9 
that— 


"all sales, transfers, or assignments of any 
such claims, heretofore or hereafter made, 
except such as have occurred in tin* due 
administration of decedent's estates, and 
all contracts heretofore made for foes ami 
allowances to claimant’s attorneys, are 
hereby declared void; and all warrants 
issued by the Secretary of the Treasury in 
payment of such judgments shall be made 
payable and delivered only to the claimant 
or his lawful heirs, executors, or administra¬ 
tors, or transferee under administrative 
proceedings, except so much thereof as shall 
be allowed the claimant’s attorney by the 
court for prosecuting said claim, winch may 
be paid direct to such attorneys, and the 
allowances to the claimant’s attorney shall 
be regulated and fixed by the court at the 
time of rendering judgment in each case, 
and entered of record as part of the findings 
thereof; but in no case shall the allowance 
exceed 15 per cent of the judgment re¬ 
covered. except in case of claims of less 
than $500, or where unusual services have 
been rendered, or expenses incurred by the 
claimant’s attorney in which case not to 
exceed 20 per cent of such judgment shall 
be allowed by the court.” 


This statute was upheld in the case referred 
to. The court said: 

"This act was passed before the attorney 
had either recovered or received any money 
upon the principal’s claim against the 
United States. The act did not recognize 
either the lawfulness or tin* amount of the 
claim, or make any appropriation for its 
payment. But it provided for its ascertain¬ 
ment and adjudication by judicial pro¬ 
ceedings, and for the allowance, by the 
judgment in those proceedings, of a reason¬ 
able compensation to the attorney. The re- 
triction of the compensation of attorneys to 
the amounts so allowed by the court icas one 
of the terms and conditions upon which the 
L’nitcd States consented to be sued.” 


But the court, in that case, further said: 

“By several decisions of this court, in¬ 
deed, beginning at December term, 1853, 
contracts for contingent fees, by which at¬ 
torneys employed to prosecute claims 
against the United States were to be allowed 
a proportion of the amount recovered in 
case of success, and nothing in case of 
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failure, were held to be lawful and valid. 
Wylie v. Coxe (1853), 56 U. S., 15 How., 
415 (14:755); \Yright v. Tebbitts (1875), 
91 U. S., 252 (25:320); Stanton v. Embry 
(1870), 93 U. S., 5-18 (23:98.3); Taylor v. 
Beiniss (1883), 110 U. S., 42 (28:04). The 
reason for upholding the validity of such 
eon tracts was first stated by Mr. Justice 
Miller, in Taylor v. Bemiss, as follows: 
‘The well known difficulties and delays in 
obtaining payment of just claims, which are 
not within the ordinary course of pro¬ 
cedure of the auditing officers of the Govern¬ 
ment, justify a liberal compensation in 
successful cases, where none is to be re¬ 
ceived in case of failure. Any other rule 
would work much hardship in case of 
creditors of small means-, residing far from 
the seat of government, who can give 
neither money nor personal attention to 
securing their rights.’ 110 U. S., 45 (28:05). 
The proportion allowed to the attorneys in 
Wylie v. (’oxe was one-twentieth; in Wright 
v. Tebbitts, one-tenth; in Stanton v. Embry, 
one-lifth; and in Taylor v. Bemiss, one- 
half.” Ball v. I lalsell, 101 U. S., 72, 40 
E. Ed., 023-024. 

In a note to McMicken v. Perin, 18 How., 
489, 15 L. Ed., 504, it is said: 

“An agreement to give plaintiff’s attorney part 
of the recovery is valid.” 

Also, “An agreement by any attorney to con¬ 
duct a suit and give the plaintiff a fixed share of 
the proceeds after paying expenses has been 
sustained." 

Also: “An agreement between attorney and 
clienl. fairly made, for contingent fees, will be 
sustained both in law and equity.” 

Also, “There is nothing illegal, immoral, or 
against public policy in an agreement by an 
attorney at law to present and prosecute a claim, 
either at a fixed compensation or for a reason- 
aide percentage upon the amount recovered. 
\N right v. Tebbitts, 1 Otto, 252; or for a con¬ 
tingent compensation, Stanton v. Embry, 3 
Otto, 548; or to carry on the suit at their own 
costs and charges, and have one-half the amount 
j ■’recovered. May ton v. Raymond, 4 Am. L. 
Times (X. S.), 21; see, McPherson v. Coxe, 9 
Otto., 355.” 

“It is provided by U. S. Statute that nothing 
herein shall be construed to prohibit attorneys, 
solicitors, and proctors from charging to and 
receiving from their clients other than the 
Government, such reasonable compensation for 
their services, in addition to the taxable costs, 
as may be in accordance with general usage in 
their respective states, or may be agreed upon 
between the parties.” U. S. Revised Statutes, 
Sec. 823 (Act of 1853). 

In Nutt y. Knut, 200 U. S., 12, L. Ed., Vol. 50, 
348, the direct question of the validity of a 
fee contract providing for 33j 3 per cent of the 
amount recovered, for prosecuting a war claim 
against the Government, was involved. The 
contract in that case, also stipulated that the 
fee should be a lien upon the claim and upon any 
draft money or evidence of indebtedness issued 
thereon. The defense was based in part upon 
section 3477, of the Revised Statutes, which de¬ 
clares null and void certain transfers and assign¬ 


ments of claims against the United States. The 
Supreme Court held that part of the contract, 
undertaking to fix i lien on the claim was in 
contravention of s;dd section of the Revised 
Statutes, and therefore void; but it further held 
that this provision of the contract did not 
vitiate the entire contract, and that the contract 
stipulating for the payment of a fee of 33 1 3 per 

cent of the claim allowed was valid. The court 
said: 

Such an agreement did not give the 
attorney any interest or share in the claim 
itself, nor any interest in the particular 
money paid ov-*r to the claimant by the 
Government. I only established an agreed 
basis for any settlement that might be 
made, after the allowance and payment of 
the claim, as t<> the attorney’s compensa- 
tion. It simpb created a legal obligation 
upon the part >f the estate, which, if not 
recognized after the collection of the money, 
could have beei enforced by suit for the 
benelit of the attorney without doing 
violence to the statute or to the public 
policy established by its provisions.” 

In rc Paschal, 1< Wall., 483, the Supreme 
Court, speaking as o the rights of counsel to 
collect fees, said: 

“The lawyer h charge of a case acts both 
as solicitor and -ounsel. His services in one 
capacity and tli* other can not be well dis¬ 
tinguished. And as a general rule, counsel 
fees, as well as those of attorney or solicitor 
constitute a Ugal demand for which an 
action will lie. ^.nd whilst, as between party 
and party in a ause, the statutory fee bill 
fixes the amount of costs to be recovered, as 
between attorney or solicitor and client a 
different rule' obtains. The claim of the 
attorney or solictor in the latter cause, even 
in England, extends to all proper disburse¬ 
ments made in the litigation, and to the 
customary and usual fees for the services 
rendered. 

“The fee bill, adopted by Congress in 
1853, recognizes this general rule, and in 
fact adopts it. 3y the first section of that 
act, it is expressly declared, that nothing 
therein shall be construed to prohibit at¬ 
torneys, solicitors, and proctors from charg¬ 
ing to and receiving from their clients, other 
than the Government, such reasonable com¬ 
pensation for their services, in addition to 
the taxable costs, as may be in accordance 
with general usage in* their respective 
States, or may be agreed upon between the 
parties.” 

In Stanton v. Emlry, 93 U. S., 548, suit was 
brought to recover for services rendered by an 
attorney in prosecuting a claim against' the 
United States, before the Treasury Department. 
Defendants objected that the contract relied 
on in the declaration was one for contingent 
compensation. The Supreme Court said: 

“Such a defense, in some jurisdictions, 
would be a good one, but the settled rule 
of law in this court is the other way. Re¬ 
ported cases to that effect show that the 
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proposition is one beyond legitimate con¬ 
troversy. Wylie v. Core, 15 How., 415: 
Wright v. Tebbitts (Ante., 320). 

“Professional services were rendered bv 
an attorney in the first ease cited, in prose¬ 
cuting a claim against the Republic of 
Mexico, under a contract that the attorney 
was to receive 5 per cent of the amount 
recovered.” 


The court goes on to show that in both the 
cases referred to, the contracts for contingent fees 
were upheld. In that case, the Supreme Court 
sustained the propositions that, professional 
services are as legitimate as services rendered in 
court, where they are rendered in preparing 
and advocating a just claim; that in such matters, 
parties required the aid of advocates, and that 
the legal profession have a right to accept such 
employment and receive coiajjensation for their 
services, and that the courts can not adjudge 
such contracts illegal, if free from fraud, mis¬ 
representation and unfairness. Page 548-558. 

In Moyers et al. v. Fahey, 43 Wash. L. Rep., 
|>91, the Supreme Court of District of Columbia, 
in a well-considered opinion, held the section 4 of 
the act nowin question wasunconstitutional, as 
violative of the Fifth Amendment of the Consti¬ 
tution, as applied to the facts of that case, 
which were practically the same as in the present 
east'. 

In Matthews v. People, 2)2 Ill., 389, it was 
said: 

“It is now well settled that the privilege 
for contracting is both a liberty and a 
property right. Liberty includes the right 
to make and enforce contracts, because 
the right to make and anforce contracts is 
included in the right t<> acquire property. 
Dabor is property. To deprive the laborer 
and employer of this right to contract with 
one another, is to violate section 2, of 
Art. II of the* Constitution of Illinois 
which provides that *ao person shall be 
deprived of life, liberty, or property with- 
out due process of law.’ it is equally a 
violation ot the Fifth and Fourteenth 
Amendments to the Constitution of tin* 
l mted States, which provide that no person 
shall be deprived of life, liberty', or prop¬ 
erty, without due process of la\v.” 

But defendant’s solicitor, in his able brief, 
cites and relies on numerous cases, where the 
Supreme Court has held that the liberty of con¬ 
tract and right of property are subject to certain 
regulations and control. Frisbie v. U. S., 157 
U. S., 160, was a case sustaining the right to regu¬ 
late and control the fees in pension cases, and 1 
announcing that no pensioner has a vested, i 
lega right to his pension, and that pensions < 
are bounties, which Congress may give or with- ! 
hold at its discretion. Fitzgerald v. Grand i 
Trunk Railroad, 03 Vt., 109, was an action to < 
recover a rebate on a shipping contract made i 
before the Interstate Commerce Act was passed. ( 
But it was held that such contracts were made c 
subject to the right of Confress to legislate on 1 
that subject, and to control, interstate commerce c 
in the interest of the public. The legal tender r 
case s, of Knox v. Lee, and Barker v. Davis, 79 t 
U. S., 457, are relied on by defendant; but these r 


i- eases were based on the power of Congress to 
», regulate the coinage of money and the value 
thereof, ami we think they are not in point here. 

y ° f L & >>• It. It- Co. v. Mottley, 

“i' i * *0*, is not controlling, as it was based 

* 011 tbe I H, 'yer of Congress to regulate interstate 

\ c °"V™r be . twt *» the States, under that clause 
t of the Constitution. 

Wailes v. Smith, Comptroller, 157 U. S., 269, 
oJ L. Ld., 098, is also cited and relied on by de- 
e fendant It appears that in 1878, the legislature 
s ot Maryland authorized Mr. Wailes to prosecute, 
i y! 1 u ‘ haIf .°f the State, “all of the claims of the 
Mate against the Government of the United 
1 f a .L\ S ’ an< ^ be * s allowed a commission 

? of 30 per cent upon any sum that shall be re- 

, <*overed by him and paid by the Government of 
l 5 P . u mted States into the Treasury of the State 
i of Alan land, as lull compensation of his services 
and expenses in the prosecution of said claims of 
‘ s ‘*ud State against the United States, etc.” The 
third section of the act directed the Comptroller 
Sy. *-1 rrt ‘ aslir >.’ issue his warrant to pay said 
\\ aims a commission of 30 per cent on such sum 
as shall be recovered by him and paid by the 
Government into the Treasury. Laws of Marv- 
land, 1878, Chap. 224. 

In 1891, the amounts which had been collected 
from the several States and territories under the 
Direct Tax Act of 1861 were refunded. The 
Act of Congress authorizing the same contained 
the proviso, that no part of the money hereby 
appropriated shall be paid out by the Govern¬ 
ment of any State or Territory, or any other 
person, to any attorney, or agent under any 
contract for services now existing or heretofore 
made between the representatives of any State 
or Territory and an attorney or agent.” The 
act further provided that no money should be 
paid to any State, under this act “until the 
legislature thereof shall have accepted by resolu¬ 
tion the sum herein appropriated and the trusts 
imposed, in full satisfaction of all claims against 
the United States, on account of the levy and 
collection of said tax, and shall have authorized 
the Government to receive said money for the 
use and purposes aforesaid.” The' General 
Assembly of Maryland accepted these terms and 
provisions, and received from the Federal 
Government $371,299, and directed that it be 
applied in payment of the State debt and to the 
sinking fund. The plaintiff, Wailes, began pro¬ 
ceedings by petition for mandamus against the 
State Comptroller, to compel him to draw a 
warrant on the Treasurer in his favor for 30 
per cent of the money which had been so paid 
into the State Treasury by the Federal Govern¬ 
ment. The petition was dismissed, and affirmed 
by the Supreme Court of Maryland; and there¬ 
upon, a writ of error was sued out, and the case 
carried to the Supreme Court of the United 
States. It was held that the motion to dismiss 
must prevail; that the judgment of the Court 
of Appeals of Maryland, that there was no 
ministerial duty resting on the Comptroller to 
draw a warrant in favor of the plaintiff in 
error, because no appropriation had been made 
by the General Assembly for the payment of his 
claim, was clearly decisive of the controversy. 
The court did also say that this money passed 
to the State with the express obligation not to 
make this deduction, and the State’s accept- 
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. Iu ‘ r to the edition imposed; 

saim tl n?r OOU r ? ot f' ct ‘ I>t the ^ ft - and at the 
same time repudiate the condition. The court 

further said: “As the State, when she took the 

the n«v» aS t >OUn< by , the condition upon which 
the payment was made, so the plaintiff in error 

u^bv™ ? W ,h ,V? l lV ,i0n - is Ixmnd 

,i'S ; th | nl 5 ,ho “‘““I decision of (hat 
i\ ♦ was predicated upon other grounds, and 
t lat the language of the court quoted was per¬ 
haps only a dictum of the court; still, in view of 
he express provision of the Act of Con^s ! 
under which the payment was made, the^ase 

•as, 1 Ti nC US,V ° aS an ai, t h °rity in the present 
a< / 1 he express conditions under which the 

pa\ merit was made, as set out in the Act of Con 

Z%lu 'tirT n 'r ,>f •"«*■ <-omlMons"n. 

an'-ibrirf Ut \v ri .‘l <? . ha u t ‘ a' 40 * 1 in dofend- 
I 1 .r ,<f *. , ® think, however, that tlrev are to 

t tSC 1 fTOm thc «"—» and aro j 

Arkansas e ’in , °l( V! T ’ ,hat S,l l' r ' '»" Court of 

l >-^ \ i i. Ralston v. Dunawav, 184 s. W 

4-.» (Adv.Sheets, May 3, 1915) has passed upon 

the question, and held that seetion 4 of 

Appropriation Act of 1915, now in quest jo w ' 

lZtea^ ,0n A aml «*“«"* »P™> th<‘ parties'in i 

,hat ^ ar - -** I i 

We do not doubt (ha( Congnwa has power to i 
.■ternune the conditions upon wldch theGo er - l 

' ;! i( rr •it 1>< ' . . . <>f ">« conditions I 

jF>on which it will grant pensions or other t 

ounties; (>r that it may prescribe the conditions < 

upon winch attorneys will be allowed to repre- U 

TOitrts^ oT aI the° r f l,t,Kants Mok any of the f 
(ourts of the Government, within certain t 

reasonable lumtations, and where this is done U 

> general laws applicable to all alike, and in ad S 

vanee of the services rendered in such courts We 

attorn^ ° ,W ‘ SS may contro1 the terms upon which h 
. torneNs may appear in the courts or before it 
lht ‘ departments of the Government to rn a 

piuTsioners? ardS ’ ^ “ th <‘ ^oril v 

d °! ,ht - that Congress has the power to 8 
,h date and restrain the conduct and contracts of al 
a 1 persons for the common good. Tim possesion a 
and enjoyment of “liberty’’and ’propert^’ a£e of o, 
course, subject to such reasonable conditions as Ur 
may be essential to the safety, health. w 

or< er and morals of the community The ac 
frcslom to use one’s faculties or earn one’s living «a 
in all lawful ways extends onlv to the point ta 

public pnv j te "Kb 1 hwomes secondary to the of 
public good, and the inquiry still * remains I m< 
lether the particular calling in which the 

^TSrrig^whicir 1 !^ 0 ’ W the Particular con- co 
iraci or right, w Inch he proposes to assert is con th 

“- ,th SU< * 1 ™ k ' s action as have bee„ In 

£*ft pr if ^ hy t,M * ‘State or Government, de 
aiid casos'citud. ^ Court ““Ports, I 


; of property, o which a person can not be 
dt'pnvod, tmpJes the rieht .o ^qui^ and 

■ bo auuuirv d " -l .!' 'i? ;us P r <>lHTty can onlv 

; e . at quirt a and disposed of, as between 

biVin^ IHrsons ’^v contract, a general prohi- 
' ‘ af f alnst '"tonne: into ooutravts^wh 
n siwot of proprty, or having as their objeet 

to l^nn I8,t,O . ,l0f - pro,KT,Vl w °ul<l l>c held 
)i' unoonstrational and void.” 5 Kite. 

u. ft., oof, an( j c . asos ej^.j 

tutTon d wh.ie r T S? Ia V Sl ‘ S of the federal Consti- 

un on, while desigied to preserve life libertv 

mentf 0 orme’re nVi ^¥ e ’ ftS a ^ ai,,st the ciicroach- 
• ot .nitre ar itrary power, were not in¬ 
tended to interfere with the’power of the State 

^TnConsf'oM,^ h< ' I-'-e'power, to preseriSS 
hiUth r^ , 1 !° |)t V octlo 1 n and Promotion of the 
... I 1 (>1(( . mools, education, good order 

•uid bh/.wv Wl ‘ fa i re ? 1,10 People. Both property 
* liberty are hei on such reasonable condi 

the governing power 

with such condi thus, neither fhe Fifth nor 

fer, Ur The l lib n H IUl ? lU Was to inter- 

»• 1 Ik liberty f contract and the riirht of 

wT/hin tf, aiV U i 0t a><(),ute a »d universal. It is 
nil n,n " • l T Vi J ° f £° v crnment to 
^ T a » contracts, 



The liberty of contract is one of the in¬ 
alienable rights of a citizen. The right to 
pursue a lawful calling embraces the right 

and nt ^ T co ” tracts Proper, necessary 

and essential to the earning out of the 

purpose of such calling, and the possession 


’ t Th,'s, rivh, a "l ! r"!? l,a, , S fr " m eonSta.’ 
I Ik s, rights, like dl others, must be exercised 

o in subordination t, law. The libertv of con- 
" im i <a,1 ie 0t »rcised contrary to estab- 
S , P V ,K ‘’ an<l 1,10 P ul)lic policy of 

F declar,a bv^ to authoritatiVelv 

S aim h owmyurts, and as so declared, it 

: parties Tl CO £ ir ; } *'I H ' d V y the contracts of 
1 ‘ Stat ’, 1,as the undoubted right 
i <o impose restrains demanded by the public 

' ZlTk V h n th< rt llft ‘ ,y and welfare of the 
- Stab . .) hnc Dig.,(J. s., 557-8, and cases cited 

‘ i,/\ PPyinS , tl i w l )riMi P , cs of these authorities 

' it resubfthat f ^ tS '* \ hi ‘ I )r l ‘‘ s< ‘ nt case, we think 
although f r ’ the p,|,,ra ct between the parties, 
alt Hough for a conmgent fee, was a legal and 

valid contract, not J^inst any established public 
jiohcv, or contrary o any law or statute of the 
Go\ernment; and that complainants havimr 
already performed the contract on their part 

on d i ™° n n VnUilvi to t J ,<> compensation agreed 
on, upon the pay n nut of the claim by theGov 
ernment, had a vested proper!v in'the same 
whtch could not be destroyed by an arbitrary 

^d Ard nfTf SS; f nl V/:; r - (,f(,rV ’ that section 4 of 
; said Act of March 11)15, in so far as it under- 

t«akes to deprive ohiplainants of the benefits 
of their contract, is oid under the Fifth Amend 
ment of the Constitition. Amend 

It must be renumbered that the services of 
comidamants had iJfeady been performed and 
tlmt their interest and rights under the con¬ 
tract had already leeome vested, subject to be 

mat U t U n iS trU “' th » failure’of'cSSU- to 

make the necessary appropriation to pav the 
Haim in question, jt. should be noted also, that 
J 1 ' 8 , act, section 4,lis not a general law of the 

!h^i„ bU pr„ a ?d P od S 4 y '° " le Par,iC " lar Claims 

lu- be ^ oted Vf that no question is made 
in this case, by thd defendant, as to the reason¬ 
ableness or validit” of this contract, but the 
refusal to pay the f j!l amount contracted for, is 

4 


8 


based alone upon section 4, of the Appropriation 
Act. While the courts do not always favor con¬ 
tingent fees, and are inching to look with some 
suspicion upon such cont rafts, especially where 
the amour.t agreed to he pad, is so large a pro¬ 
portion of the claim as in tie present case, still 
the decided trend of judicial decision and of 
legislation has been in faver of upholding and 
enforcing such contracts, where no question of 
fraud, or misrepresentation or unfair dealing is 
set up against them by the opposite party. 

We do not agree with leaned counsel for de¬ 
fendant, that tin* claim appropriated for and 
paid to the city, in this case, was a bounty or a 
gift; it was in tin* nature 4 a debt, anil was 
supported by a good and ratable consideration. 
It is true that its payment cqdd not be enforced 
by legal process, and was cependent upon the 
voluntary action of Congre*. But the finding 
of tin* “Court of Claims,” Tfiich is attached to 
tlie agreement of facts, as Ediibit 3 shows, that 
the claim vas bast'd upon "the reasonable rental 
value of the premises'* in question from January 
1, INbd to April 1, IStiti, wtjch were taken and 
occ-upied by the military authorities of the 
Federal (lovernnient duringthe Civil War. 

It follows therefore that complainants, not¬ 
withstanding section 4. of tin Act of Congress of 
M*>rch 4. .tMo, are entitled.as against the* City 
of Memphis, to recover 1 be balance of their 
compensation as agreed on: and the decree of 
the Chamcllor will be aflinied; but provided 
that no it tcrest will be alktved on the claim, 
and that the costs of the case, in both courts, will 
be paid by comphiinants. 

W. I. Swigcjaut, 

Special Judge. 


In testimony whereof, I have hereunto set 
my hand and affixed the seal of the court, at 
office, in the city of Jackson, on this, the 20th 

d ? yof ;\ Iay * y D and of the independence 

of the tinted States the 140th year. 

. . T. B. Cakroll, 

[seal.] clerk 

By Hal Hodgson, 

I). C. 


In the Supreme Court of tiie State of 


At Jackson. 
April Term, 101(5. 


Ida M. Movers et al 
v. 

City of Memphis. 


’•’he State of Tennessee. 

I, T. B. Carroll, Clerk of the Supreme Court 
ol said Sta e for the WesternDivision thereof, at 
Jackson, d> hereby certify tilt the foregoing is 
a true, per Vet and complete-copy of the opinion 
pronounce I by said court at » April Term, 1010, 
in the cas< of Ida Al. Aloyeit et al. against City 
of Memphis, as appears of record now on hie iii 
my office. 


No. 23. Shelby County Chancery Docket. 

In this cause, it appearing to the court from 
t he admission made by solicitors for complainants 
that tin* judgment heretofore rendered herein 
against the defendant at this term of the court 
has been paid and satisfied in full; and it further 
appearing to the court from the admission of 
the clerk that all the costs of this cause have 
been paid by the complainants, as adjudged in 
said decree; it is therefor*' ordered and adjudged 
bv the court that all the parties hereto be re¬ 
leased and forever discharged from anv further 
liability herein, and that this cause be finally 
retired. 

Chas. M. Bryan, 

Solicitor for Defendant. 
Neuhardt tk Anderson, 

Solicitors for Complainants. 

\ true copy: 

T. B. Carroll, 

[seal.] Clerk, 

By IIal Hodgson, 

D. C. 



) 


